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Forces in Idia, 


MAy IT PLEASE YouR EXCELLENCY ; 


Neary twelve months have 
now elapsed, since at your suggestion I began to 
throw together the remarks which, in a somewhat 
more extended form than that in which I first in- 
tended to.clathe. them, I now respectfully offer to . 
your perusal. 

- hat so small a work should occupy such a 
length of time, can scarcely fail to excite the read- 
er’s surprise; and as he will not discover. in its 
pages any marks of extraordinary labour, nor 
much, if the least, information beyond what a 
writer of the most ordinary capacity might afford, 
or a Judge Advocate of the shortest experience 
possess, he may well be led to attribute the delay 
to a negligence which did not exist, unless I short- 
ly explain to him what actually caused. it. 

While the principal contents of the volume were 
yet in the unorganized form of loose and scattered 
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notes, I was called upon to perform some unusn- 
ally ardent duties, which not only occupied a con- 
siderable portion of my time, but entirely withdrew 
my mind, by their novelty and importance, from 
its previous pursuit, and caused a lapse of nearly. 
three months between the discontinuance and re- 
. Sumption of my still encouraged work. 

A yet greater length of time was subsequently 
Sacrificed by occurrences to which the slightest ad- 
vertence will be sufficient for my purpose; and to 
the usual delays of the press, in no case attributa- 
ble to the author, I must refer for a satisfactory 
explanation of the remaining portion of the time 
which has transpired. 

Touching the work itself, I have to inform your 
Excellency, that I never intended it for more thana 
groundwork of a future publication, which I hoped, 
by the help of much additional reading, and prac- 
tical experience, to have rendered more worthy 
than this is of the army for whose use it would 
have been prepared, and even of my own name, 
which is as yet too slightly known in the walks of 
useful literature. Your Excellency is, besides, 
aware that my original design, and that which you 
more particularly sanctioned, was of no greater ex- 
tent than the limits of an official unprinted letter, in 
which I should have been much briefer than I now 
appear, and which might not ever have been heard 
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of beyond the office in which it would haye been re- 
corded ; but having learned that a work relating to 
the new Mutiny Act, for the better government of 
the Company’s Forces, was in the course of compila- 
tion by Captain Hough, under the patronage of the 
Court of Directors, and that it was specdily 
expected to arrive in this country, I deemed it an 
act of justice to myself to publish my own opinions 
on the same subject, in order that where any coin- 
cidence of judgment might appear, I should escape 
the too readily applied reproach of plagiarism, 
and stand or fall on my own merits entirely. 

The opinions and conclusions which your Ex- 
cellency will meet with in the following very un- 
pretending pages, ave not been hastily formed, 
though circumstances, already referred to, have 
perhaps caused them to be hastily, and even im- 
methodically, thrown together ; for I believe I can 
appeal even to your Excellency in support of the 
assertion, that on some, at least, of the more mate- 
rial points, [have bestowed extraordinary attention; 
and the degree of reflection which I have given to 
the whole, I must leave to be judged of by the 
manner in which I have discussed them. 

There are some questions upon which I have the 
pleasure to concur with your Excellency in opinion, 
and some upon which it is my misfortune to dis- 
sent from your more matured judgment :—of the 
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former class, perhaps the most important is the 
casting vote of the president ; and of the latter, 
the liability of the same officer to be challenged in 
common with the rest. In both instances I can only 
say, that the most conscientious feeling has been my 
guide, and that I neither mean to flatter in the one 
case, nor to presume in the other. 

Tn perusing the sequel, it is not necessary for your 
Excellency to concur in all I have laid down, to be 
convinced of the necessity which exists for a certain 
degree of emendation to be bestowed on the Act 
by which this extensive army is at present govern- 
ed; because if any one of my arguments shall prove 
tenable, a concurrence in my object will so far be 
gained; and if only one error, among the many I 
have pointed out, should be allowed, the eradication 
of that one will not, I hope, be postponed, even if 
the rest should be pronounced to be fanciful. 

In several parts of the ‘ Annotations,” I have 
spoken in the character of a Judge Advocate, but 
as those parts were through the press before 1 
ceased to be one of that department, T could not 
alter the occasional phraseology, the existence of 
which, however, this notice will render immate- 
rial. 

It is by your Excellency’s permission, long since 
granted, that I dedicate to you the following 
Remarks; and as the works of an author are gene- 
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rally considered of some value by himself, 1 am 
happy in offering you this humble effort of mine, as 
a slight token of cherished gratitude for the kind- 
ness of other days, the remembrance of which shall 
“not. be allowed to die, even when your Excellency 
shall resume that private life in which the disinte- 
restedness of such feelings can be best appre- 
ciated. 
For the sake of that kindness, I have the happi- 
ness to subscribe myself 
Your Excellency’s much obliged, 
and most obedient Servant, 
R. A. McCNAGHTEN, 
CALcuTTta, } 
Sept. 1st, 1825. 
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PART I. fe 

Tue carelessness and inaccuracy with wpich'altdl of ee 
Parliament are drawn up, have been generally catmplaineg 
of by legal men ; and that the complaint is by no itteeus.fris—- 
volous nor hypercritical, is best proved by the subsequent 
emendations, which in numberless cases, the legislature 
finds it necessary to adopt, in order that its language may 
be rendered intelligible, and the words of the law be in 
unisou with the intention of those who framed it. T account 
for this reproachful-negligenee by the manner in which 
bills of this nature are hurried through the House, or rather 
1 should say,(for there is frequently enough ¢éize consumed 
in the business,) by the inattention of members to the read- 
ing of the several clauses ; and I regret to observe, that in 
points relating to Indian affairs, this apathy and reckless~ 
ness are doubly influential ; and so long as something is done, 
there is but little regard paid to the manner of doing it. 

In acts of Parliament, which are denominated private 
acts, in consequence of their embracing only some indivi- 
dual right, or even that of a corporation, a sbnifgr loose- 
ness, though not excusable, would not at least be so 
detrimental to the public; but these acts are usually the 
most carefully and correctly drawn up, and for the plain 
reason, that they whom they interest take the liveliest 
care of their accuracy ; while of such as involve the im 
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terests of the whole empire, the correctness is left entirely to 
those who. considering the task as a drawback or interrup- 
tion of more profitable business, think of nothing so much as 
how to arrive at its end, and trust to future opportunities 
for repairing their slovenly and disgraceful workmanship. 

Bat of all acts in which the Parliament take but little- 
critical pains to arrive at perfection, none, perhaps, are 
less patiently and jealously investigated than the mutiny acts, 
which, being of annual occurrence, and but immaterially 
altered, have ceased to receive even that small portion of 
scrutiny which is still bestowed on such legal enactments 
as are quite distinct from any political question, in which 
party feeling is roused, and party vigilance, so that in their 
case even the one watching eye of that careful Argus—the. 
Opposition—is allowed for the time being to close. 

If even on what is called the Annual mutiny act, so small 
a degree of parliamentary attention is conferred, in its 
frequent passage throngh the House of Commons, it would, 
I suppose, be deemed presumptuous to expect a more 
scrupulous supervision in the case of that perennial law 
which involves the honor, and the lives, and in a great 
measure the rights, of the Indian army ; and be the case in 
that respect as it may—be the cause rightly conjectured, : 
or stil] hidden in obscurity—the effect of the negligence is 
so apparent, that I should hold it quite impossible fcr the 
youngest officer, or for the most uninstructed person, who 
is not a military man, to read the lately framed mutiny 
act, for tl better government of the Honourable East 
India Company’s forces, without perceiving in almost every 
page, nay, in almost every section, inconsistencies which no 
inferior authority may reconcile, and irrationality which 
will yield to nothing but the ompipotence of Parliament, 
from the influence of which it started into existence. Wien 
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placed under its guidance, the wisest does not know hew to 
act, and he who most reflects upon its tenor, only increases 
doubt which he afterwards finds it impossible to dispel ; and 
yet so intricately is this legal labyrinth composed, that of 
all who get into its windings, scarcely any two will choose 
“the same path by which to obtain egress. 7 

In the opinions which these pages contain, Iam far from 
thinking that I have discovered a road which may he 
securely followed; but having for the present satisfied my- 
self, | think it my duty to the State to publish my opinions, 
in order that they may be made use of as a guide, if they 
are right, or elicit better ones, if they chance to be wrong. 
To the reader I say, 
Si quid novisti rectius istis 

Candidus imperti, si non his utere mecum ; 
and while E present them for consideration, J neither depre- 
cate opposition, nor arrogate to myself an infallible judg- 
ment. When placed by*tte-@ommander in Chief, pro 
tempore, at the bead of the deparment to which I was at- 
tached, I had many opportunities of experiencing the dif- 
ficulties against which the authorities here had to contend, 
as well as of knowing the uncertainty which prevailed 
throughout the army, in respect to the greater number of 
the clauses composing the act which was promulgated for 
their guidance ; and it was in consequence of. the almost 
daily references Lreceived, and the errors into which courts 
martial were led by venturing upon a summary construc- 
tion of the words in which the law was pronowamed, that I 
first determined to publish the notes I had already made 
for my own assistance, in the hope of doing some good, 
should they be thought worthy of attention, and the cer- 
tainty that no injury could be done while, unstamped by 
B2 
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authority, no person would be compelled to follow my 
opinions. 

I chose the title of ANNOTATIONS, because I considered it 
would be a sign of vanity and folly to dignify my work with 
the name of Commentary, or even that of a Treatise ; and 
although its form is not in strictness that in which simple” 
annotations should be clothed, yet so long as the name was 
unpretending,and the nature of the work conformable thereto, 
I was not very regardful of preserving a sort of exactness, 
which had nothing to do with the essential parts of what 
I was performing. This is not intended, it never was in- 
tended, for avy thing more than a basis for a future work, 
on a more extensive scale, and one which I shall strive to 
render not only creditable to myself, as a member of the 
Bengal army, but deserving the patronage of Government, 
and in a proportionate degree the confidence of my brother 
officers; but such a work may not be hastily sent abroad: 
and should this skeleton, as I may term it, be of any present 
advantage to the junior classes of the army, (for I cannot 
expect to make an addition to the already equal, and in 
some cases superior, knowledge of the seniors,) I shall have 
attained my object to the full extent 1 now contemplate, 
and be perfectly satified until I shall be capacitated to do 
more. I have still much to read, much to reflect upon, 
aad much to compare, before I can venture to display any 
work to which I can attach the importance of a vade 
mecum, anda great deal must be done for which I at 
present both money and leisure; but if present 
hopes should ever be realized, or present plans matured, I 
shall then have it in my power, as I now have it in my will, 
to share with the army every advantage which real for- 
tune, or supposed merit, may enable me to procure. 
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It is a remarkable fact, that notwithstading all the talent 
‘which has ever been available, and the wideness of the 
field which lay open to the first who chose to cultivate its 
fruitful soil, not a single work has ever been published 
upon martial law, as it exists in India, and on the 
Company’s Mutiny Act, as distinct from the Annual one; 
nor can | account for a neglect which cannot be the effect 
of blindness, in any other way than by the idea of unim- 
portance, which till late years has been attached to our 
military force, and the erroneous supposition, that what 
answered for the King’s army, would equally apply to that 
of the Company. Nothing indeed, but this, or some other 
such absurd conception, could have kept us so long under 
the influence of an act nearly a century old, and never 
materially altered ; and I am confident, that unless the par- 
ticular attention of our rulers at home were directed to the 
discrepancies which J shall render apparent in the sequel, 
the present enactment, such a8 Thave described, and such 
as I shall presently demonstrate it to be, would likewise 
be suffered to exist undisturbedly, and only be allowed to 
expire with the age by which its birth was witnessed. 

When J first beheld the announcement of a military law 
treatise by Lieutenant Colonel Kennedy, Judge Advocate 
General of the Bombay army, I had sanguine expectations 
of seeing the above desideratum completely supplied ; 
but Iwas chagrined to find that the writer put himself 
almost entirely under the guidance of the Annual Mutiny 
Act, and that while he set out with the untenab] Bssump- 
tion, that martial law was vague and uncertain, in com- 
parison with that which is, by excellence, termed the law of 
the land, he did not direct his efforts to the rendering 
more certain that particular branch of the law military by 
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which the Native army is controlled, and which requires 
to be more attentively treated, in consequence of the in- 
frequency with which it is brought to the notice of Parlia- 
ment, and the apparent neglect with which it is then re- 
garded. Had Colonel Kennedy taken for his text the 
Hon’ble Company’s Mutiny Act, as I do, and only intro- 
duced the other where necessity required it, either for the 
purpose of illustration, or in the several cases in which 
both armies are included in the same clause, and had he 
waited until the present Mutiny Act appeared, instead 
of attending to the old one, the intended abrogation of 
which he must have been aware of, there would not, I 
conelude, have been any occasion for my present essay, 
and J should have been far from regretting an anticipation, 
that would have saved me a trouble for which I expect 
no adequate recompense in fame—the only recompense I 


look for, or regard. 
The reasoning powers of Colonel Kennedy are strong, 


his reading well applied, and his views of several con- 
tested points such as none but a man of strong sense 
could have taken; bal his work is rendered in a great 
measure useless by the subsequent change in boti the 
Mutiny Acts, and he is required to prepare a second edi- 
tion almost before the first has reached the hand of his 
publisher! Such edition it would certainly be worth his 
while to prepare ; and so far as individual encouragement 
could avai!, it should have all that I could give it, in its 
circulation through this army ; because so far should J be 
from entcrtaining a sentiment of jealousy against a publi- 
cation superior to, or anticipatory of, my own, that while 
the object was good, and the execution calculated to in- 
form those who were either less studious or more. igno- 
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rant than the author, E should rejoice to be instrumeutal 
in procuring the sale of even one additional copy of the 
work. 

Having thus digressed, not altogether uniutentionally, 
however, T must now make a few observations upon the 
leading proposition "of Lieutenant Colonel Kennedy, ‘that 
the military law is, beyond any other, jus vagum et 
incertum ; and if I succeed in disproving it, I hope I shall 
find every military reader prepared to rejoice, on being 
assured that he is governed more like a freeman than a 
slave; which he is.not, if the proposition be undeniable. 

In the first place, the opinion of Blackstone, the only one 
upon which Colonel Kennedy maintains his own, has 
already been powerfully controverted by Tytler; and in 
the next place, the mere ipse dixit of a lawyer who has 
never studied the subject upon which he pronounces it, is 
not of the slightest value on the side he favours ; and how- 
ever deeply versed Sir Wittttmr-undoubtedly was in the 
civil jurisprudence of his country, he has demonstrated his 
ignorance of the very principles of military law, by the 
manner in which he has slurred it over, and the entire 
unemployment of reason on the subject. In fact he does 
nothing but cite an erroneous opinion of Sir Mathew Hale, 
without ever seeming to have perceived the mighty differ- 
ence of the times, and the consequent inapplicability of the 
judgment quoted, to the state of the army in his own day. 
He attempts not to examine Sir Mathew’s dictum; he 
institutes no comparisons ; but assuming that as the army 
was, so it is, and so it will be--speaks of it obééer, and then 
dismisses it as a body enslaved itself, and calculated only 
to enslave the nation. 
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But if it is surprising to see Sir William Blackstone 
blindly following the notions of so distant a predecessor, 
as though no improvements had intermediately occurred, 
it is not less wonderful that an experienced writer on 
military law of the present day, should yield his better 
judgment to the same opinion, which has not been rendered 
a bit the clearer, although filtered through the understand- 
ing of so great a Jawyer ; and which, having been absurd at 
the time of its second adoption, is @ fortiori, absurd and 
untenable now. Even when speaking of the laws of Eng- 
Jand, an attentive reader will find, that the enthusiasm of 
the Jearned commentator has induced him to lay down a 
most beautiful theory, which loses much of its perfection 
when reduced to practice: and no person who is aware of 
the extensive discretion given to judges, and who knows 
that two of the most wise and upright men may view 
the same crime differently, and consequently award a very 
different punishment, will concar with him in pronouncing 
that the great beauty of the English law consists in its cer- 
tainty. I remember myself a most remarkable instance, 
which I saw reported of two judges, both I believe now 
living, and of whom I rather think Justice Bayley was one, 
and the case was for stealing a few chickens. The verdict 
was guilty ; but the offenge being deemed of a venial nature, 
the first culprit was sentenced to a few weeks imprisonment 
in the house of correction. Atthe very next assizes, held 
under the other judge, a man was brought forward for 
the very same offence, to commit which he was propa- 
bly encouraged by the lightness of the other’s penalty ; and 
on his being found guilty, the judge viewed the matter in so 
serious a light, that he sentenced him to seven years 
transportation : and many cases might be adduced in proof 
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ef the uncertainty of the penalty, and punishable j in ways 
diametrically opposite. 

But it is a most surprising thing how Kennedy can 
pronounce the military to be jus incognitum, when, as 
Tytler justly observes, no other Jaw of the land receives a 
fiftieth part of the promulgation given to the Matiny Act ; 
for not only is it promulged in the ordinary manner of all 
public acts of Parliament, but it is read to every part of 
the army, in every part of the world, at least bimestri- 
anly ; and while in a civil court a prisoner may not plead 
ignorance of the “law;-theugh he has never had an oppor- 
tunity of becoming acquainted with it, even the youngést 
soldier cannot plead it before a military court, because the 
falsity of the excuse could be forthwith proved by the 
colonel of his regiment. But what Colonel Kennedy dwells 
upon, apparently, as his strongest argument, in favour of 
the vagueness and uncertainty of military law, is the fact 
(for a fact it undoubtedly is.) that no person-ean-tell ex- 
actly what his sentence will be, until he hears it pronowne- 
ed, excepting in a very disproportionate number of in- 
stances ; and he might have gone farther than that, I believe, 
had he waited for the present Act, and declared that there . 
was not a single instance in which a certain penalty of 
death was attached, as heretofore, to a certain offence: 
but as much may be said in vindication of this species 
of uncertainty, as in proof of the position that the ci- 
vil laws of England will not be found more determined, in 
respect to the penalty fixed on a breach of them, when we 
compare their number with that of the military code ; and 
while they are at least equally ufcertain in this respect, 
they are by no means so simple in any other. 
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But what, after all, is this which is pronounced uncer- 
tainty, and what laws, save those of Draco, were ever free 
from it? Because an officer or soldier cannot tell, toa 
letter, the punishment he will receive? When human 
Jaws shall be as immutable as fate, and those who frame 
them as omniscient as Providence, then, and not till then, 
will every possible offence have its single penalty, every 
shade of crime be prepared for, and nothing but an ia- 
conceivable memory be required to enable every culprit 
to say, I have done this, and that will be precisely my 
punishment. 

Tf, indeed, the severest penalty were not in every case 
defined; if bounds were not set to shew the maximum 
of punishment, it might well be said that the laws were 
tyrannical, and the criminal most unhappily ignorant, 
upon every occasion, of his fate; but in the military law it is 
only the side of mercy which is boundless, and while the 
worst is known, it cannot be complained of if the prisoner, 
and even the judges, are previously uncertain of the de- 
grees of modification. In truth, the military law is so 
simple in its form, so just and merciful in its commands, 
and so easily committed to memory, or referred to, that 
there is nothing required but a little additional attention 
in its wording to render it by far the most perfect code in 
existence. But let it not be imagined that this attention 
is required in the military law only; for there is scarcely 
one act of Parliament, in its legislative capacity, which is 
not found to require subsequent emendation; and as the 
remedy is applied almost as soon as the defect is obvious, 
so there can be no doubt, that in the case of the present 
Mutiny Act; the necessary rectifications will be made as 
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quickly as possible after they shall be brought under the 
notice of the proper authorities. 

I must admit, that the recent act for the better goyern- 
ment of the Honourable East India Company’s forces, is 
drawn up. with.a degree, of looseness which is unspeakably 
“reprehensible, because there is nothing by which it can be 
excused: if this were not, at least in my ewn opinion, the 
case, I should not now be employed in rendering its de- 
fects more apparent by their concentration; but this is 
no proof of Colonel Kennedy’s position, for it does not 
affect the certainty ofthe, maximum punishment, though it 
engenders doubts which are usually allawed.to, favor the 
prisoner; and indeed there is no other law of the realm 
which is more scrupulous in guarding the essential liberty 
of the subject, and more merciful in its details, than the 
one on which I am now descanting. There is not now a 


single miltard.oftences Dunistable by death, in regard to 
which a discretionary power I8“not vested in.the court ; 


and save in the most aggravated cases, the inferior punish- 
ments are ever mitigated, either by the court, or the ap- 
proving officer, to the utmost degree that Mercy herself 
could desire, unless she was resolved to disunite herself 
from Justice entirely. On military punishments I shall 
now make a very few observations, and thereafter com- 
mence upon the main part of this work. This is a sub- 
ject upon which I entertain opinions dissonant from those 
of many abler officers; but it tends to do good even to 
publish an erroneous opinion, and such of mine a8 are 
easy of refutation, can never be dangerous to.the service at 
large, nor yet to the individual who attentively reads them. 

There are some who think that rewards to encourage, 
would be more efficacious than punishments to deter; but I 
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believe those theorists are too few, to render necessary an 
elaborate opposition to their unspreading sentiments. The 
mass of mankind are more effectually wrought upon 
through their fears than their hopes ; and to go at once to 
the highest point, I believe it is almost universally acknow- 
ledged, that they are kept in the right path more by the 
dread of hell, than the desire of heaven. In the inferior 
degrees it will be found, that fear and hope exist in the same 
proportion, and threats have therefore ever been moré 
general than promises ; and a threat - certainly executed, 
will always be found more restrictive than a promise cer- 
tainly fulfilled. The man who possesses feelings so noble 
as would induce him to abstain “from doing what was 
wrong, more from the hope of reward than the dread of 
punishment, would be very likely to pursue an undeviating 
course of rectitude for the very sake of honor, even where 
he expected no other recompense than that bestowed by 
inward approbation ; while a man naturally base, or of less 
delicate feeling, would do.extremely little for an honorary 
reward, if punishment were not to threaten him on the 
opposite side; and at any rate, it may reasonably be 
doubted whether even to mix the two alleged specifics 
would be a politic measure, as a great part of the merit of 
a good action would be reduced by the suspicion of a 
mercenary motive on the part of the performer. It is need- 
less, however, to go on with such speculations in so small 
a work as this, and I shall therefore turn to the consider- 
ation of those punishments which now are, or may be, 
inflicted for breaches of the military law—and first, as to 
cashiering, 
This is the highest subordinate punishment that can be 
inflicted upon a commissioned officer; and when we reflect 
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upon the severity of its nature, it must excite both our sur- 
prise and regret that it is so ill defined, and so inconsistently 
applied, as I shall presently, and satisfactorily, shew it to be. 
Tn the estimation of the world, it involves not only the 
destraction of.rank, but. the destruction of honor; and 
fo ruin a man in the eyes of all who know him, it is only 
necessary to say, “ he was cashiered by the sentence of a 
general cowt martial.” People who are not, and never 
have been, in the military service, consider cashiering as 
invariably the punishment inflicted on pre-eminent turpi- 
tude; and even the amny..has been instructed to rank it 
much higher than dismissal in the graduated. séale of 
martial severity. Every one is, or should be, acquainted 
with the sentiments of Lord Hastings, who is acknow- 
ledged, I believe, to be one of the first, if not the very first, 
of military lawyers in the kingdom, as published to the army, 
on the trial of: “Malet Mex ja Paty 1820, for signing 
false musters, and other various offenités +-and-+that-his Lord- 
ship then laid it down as a rule to be thereafter heeded, that 
cashiering included future disqualification to serve his 
Majesty or the Honourable Company again, and that in so 
doing it differed from dismissal. This construction of the 
term being communicated to the court, caused a reply from 
them explanatory of their reasons for considering the two 
punishments as synonymous in name, end similar in effect ; 
but although they made it clearly enough appear, that 
almost all writers on the subject were wont to use the 
terms-indiscriminately, and that even some formerly-¢6n- 
firmed sentences bore them out in their opinion of the 
sameness of the punishment, yet no doubt can exist of 
their having been in error guoad hoc—namely, in not 
having applied the very word laid down in the Mutiny Act 
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as the penalty for that particular offence, even without en- 
quiring in what respect it differed from any other word. 
The court were wrong in having substituted any other 
phrase than that contained in the act; and although the 
Deputy Judge Advocate General who conducted the trial 
(Captain Gavin Young) supported with much ability, ard 
apparent reason, the use of the word dismissal, and the 
court to the last declared themselves unconvinced by the 
reasoning of his Lordship, it must be acknowledged, that as 
far as it went upon the necessity of following, on such 
occasions, the words of the act, that reasoning was quite 
irrefutable ; while the experience and knowledge of his 
Lordship rendered it certain that his interpretation of the 
term cashiering was likewise in consonance with the prac. 
tice and the law. 

Jt must, however, be confessed, that confidence in the 
infallibility of his Lordship’s judgment, is the strongest 
incentive an officer could have for mentally yielding to his 
position, though he -bagd no alternative but to obey the 
mandate, because there is no part of the Mutiny Act which 
lays it down that cashiering involves a greatcr punishment 
than dismissal; nor will it be of any avail to show, that 
whenever the former word is used, it is followed by “ and 
shall be thereby utterly disabled,” &c. becauseif the term 
itself contains the disqualification, it is at least superfluous 
to make the addition ; and, farther, because the same addi- 
tion will be found attached in like manner to the other 
term. It is impossible for any one to learn from the act 
itself, or from any work on military law, the now established 
distinction between cashiering and dismissal; and the 
French word casser, of which the former is, I conclude, the 
derivative, implies nothing more than breaking, or annul- 
ling, an officer’s commission. 7 
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If we look for sufficient authority in the former sen- 
tences of general courts martial, and the remarks thereon 
of the Prince Regent, Marquis of Hastings, and otliers, 
we shall be still more unable to come to a conclusion than 
before; for we shall be perplexed by innumerable and 
striking inconsistencies, and altogether unable to decide 
between such high, but such conflicting decisions, I shalt 
cite a very few cases which make, among them, for both 
sides of the question equally, having first observed, that if 
the simple term cashier, involves disqualification, it is 
unnecessary for a court-martial to superadd, in circum- 
locutory terms, what is contained in the one word made 
use of by the legislature; yet in the following instance 
this is done in remarkable language, which distinctly de- 
clares that the meaning of cashier is not so extensive as 
we are now bound to believe it. 

Ensign Johnston of B_M.62d Regiment was cashiered, 
and ferther, rendered incapable of agin -serving- his 
Majesty. Now the word “fwriler?” could neither have 
been overlooked nor misunderstood, and yet the sentence 
was confirmed by H. R. H. the Prince Regent! 

Again, as to the necessity of using the very word used 
in the act, and on which the argument of Lord Hastiugs, 
already referred to, principally rested. 

Lieutenant French, 82d Regiment, for ungentlemanly 
conduct, was sentenced to be cashiered—ihe words of the 
articles of war are, “shall be discharged our service.” 
The Prince Regent confirmed it. 

So in the case of Lieutenant White, 4th West India Re- 
giment, who being found guilty of scandalous and ‘infa- 
mous conduct, was cashiered for it, and the sentence 
confirmed. 
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And in that of Lieutenant McArthur, H. M.3d Regiment, 
the approval is still more marked; for having been found 
guilty of disgraceful conduct, unbecoming the character 
of an officer, &c. in haying attempted to defraud a tradesman 
of his due, he was sentenced to be eashiercd, and to make 
good the debt out of his pay. The Prince Regent ap- 
proved of the cashiering particularly, and remitted the 
other portion of the sentence. 

Lastly, in the case of Soudan Sing, Subadar {st Battalion 
13th Native Infantry, who was convicted of disgraceful con- 
duct, and sentenced to be cushiered, Lord Hastings him- 
sclf confirmed the sentence ! 

There are a great many cases of a like nature; which I 
might bring forward to show that even a substitution of one 
word for another, is not thought to vitiate the sentence ; 
but those I have mentioned are enough for the purpose, 
and are more strong against Lord Hastings’s dictum than 
at first sight, or to an inattentive reader, they may appear 
to be; for if it be true that cashiering is a more severe 
sentence than dismissal, it will follow, in defiance of 
every argument, that the above-mentioned individuals 

-have been punished more severely than is warranted by 
either the Mutiny Act or Articles of War, and that, too, 
with the expressed concurrence of the highest power both 
in India and in England. 

But supposing that the extraordinary severity of dis- 
missal now admitted, was indeed contemplated by Par- 
liament and the King, how extremely inconsistent are its 
applications to crime! Thus, simply to break an arrest 
incurs cashiering, while scandalous and infamous conduct, 
disgraceful to the character of an officer and a gentleman, 
is punished only by dismissal from the service. In_other 
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words, the officer who from heedlessness, may be guilty of 
a simple breach of discipline, shall be rendered incapable 
of ever serving his Majesty again; while the one whose 
conduct has been declared infamous, shall still, in the eye 
of the law, be deemed. worthy of re-instalment! 

“Again, the knave who wilfully signs a false muster-roll 
shall be cashiered; and the man of honor, who, smarting 
under an insult, shall demand from another the usual sa- 
tisfaction of a gentleman, is doomed to an equally severe in- 
fliction! Surely this requires amendment. In closing my re- 
marks upon this punishment,J_must apprize my readers, 
that whatever may be their individual opinions; the rule for 
their guidance in a public and military capacity now is, 
that eashiering is to be considered as including future 
disqualification to serve, and that thus it is pronounced to 
difter from dismissal. 

Next to an. absolute.lischarge from the service, must 
be ranked in the scale of punishments, those of-suspension 
for a certain period, and loss of rank altogether; and of 
these the latter is, toa Company’s officer, by far the most 
severe, and should never be inflicted but for aggravated 
offences, and npon the tenderest deliberation. It is, indeed, 
an apparent inroad upon that system of seniority which 
this army reveres, and without the strict maintenance of 
which, the most experienced officers are doubtful whether 
it could continue to flourish; and the only argument to be 
used in favour of this infliction is, that it cannot be prac- 
tised, as dismissal can, unless by the sentence of a general 
court martial. : 

In his Majesty’s army, if. I am rightly informed, an 
officer has many chances of recovering the loss of rank 
which he thus sustains; but in this service, what is once 
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lest can never be regained ; and the punishment, therefore, 
(contrary, as I firmly believe, to the intention of the legis- 
Jature,) becomes permanent, when probably, in nineteen 
cases out of twenty, the offence does not merit more than 
a temporary infliction. Tt is likewise open to another 
objection, which is, that its application being left entirely 
at the discretion of a court martial, one officer may be visit- 
ed witb it for a fault, in expiation of which a short suspen- 
sion may be deemed sufficient in the case of another ; and 
I certainly think, that if the punishment of loss of rank is to 
be retained, there should be speciticd cases, in which alone, 
like casliering, it should be inflicted. Such are breach of 
arrest; sending, receiving, or conveying a challenge ; and 
several others of a like nature, which are now too severely 
punished by the last named penalty. 

On the punishment of suspension from rank and pay, I 
shall be necessitated to remark at greater length; but as 
ny opinion diliers in some respects from that of the high- 
est military authority now in the country, and as, ceteris 
paribus, the deficiency of my experience must render it 
probable that Iam wrong ; I shall here repeat the substance 
of some argtments which I have already submitted in ano- 
ther form, and which, I believe, did never occur to any one 
before, and certainly have never been publicly set forth. 

I must take the liberty to confess, that my original opi- 
nion still remains unaltered ; and if the reasoning by which 
T support it appear even plausible to the reader, [shall 
be at least thereby freed from a charge of presumption, 
which wight otherwise very justly be laid at my door. 
The question is this :-— 

Whether an oflicer under suspension can benefit by any 
casualty which may occur among his seniors in the regi- 
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iment, pending the suspension, and he having been at its 
commencement (suppose) third Lieutenant. 

This is a question which, as far as my own knowledge 
enables. me to state, has never been brought under dis- 
cussion before; and it is one which no military man can 
peruse, without at once comprehending its immense im- 
portance to the bedy of which he is a member. To say, 
therefore, that I have given it a most attentive and anxious 
consideration, would be quite superfluous, because the in- 
terest I have in the weal of this army would alone make 
me do that, and in my official situation (more especially 
in the higher one which I filled at the time the question 
was started,) it would ill become me to give an opinion on 
any, but particularly on so novel a point, in either a hasty 
or a presumptuous manner. I have therefore bestowed 
upon it a merited degree of reflection; but as the judgment 
of a cleverer man than I, I, might well prove fallible in the 
present case, so I trast that if mine should be ultimately 
proved so, it will be treated with as mach indulgence as 
the diffidence with which I offer it may be considercd to 
deserve. Be I proved right or wrong in the event, I am 
resolved to give, at all events, a decided opinion; for I 
think every one who has to give an opinion at all, oughé 
to give a decided one, because while his mind, remains so 
nicely iv equilibrio that he cannot bring forward one par- 
ticle of reason to weigh down either scale, he should ac- 
knowledge his vacillation, and be silent while it endures. 

T desire the reader to remember carefully, throughout 
this argument, that I am perfectly aware of the practice 
which has long obtained in regard to suspension, and that 
i am merely endeavouring to put the question in such a 
new light as will make it strike the minds of those in au- 
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thority, that that practice is erroneous in principle, and 
that if so, it ought to be discontinued ; on the well known 
maxim—malus usus abolendus est. 1 do not, therefore, 
require to be answered by a reference to the present cns- 
tom; I wish it to be examined, and to have its principle 
made known; because if it should appear to be against 
the reason of the thing, I conclude that the better opinion 
would he allowed to supersede it. Ina word, L admit the 
practice, but doubt its correctness ; and I repeat my trust, 
that every reader will bear in his remembrance, that this 
is the real state of the disputed question. 

f am of opinion, then, that an officer under suspension 
is not entitled to the advantage accruing from any casualty 
that may occur while his suspension lasts; and for the 
following reasons. The sentence is, that he shall he sus- 
pended from rank and pay, for a certain period of time; 
and the obvious and only meaning of those terms is, that 
during that time his rank shall remain dermant--inope- 
rative-——and that for the. offence by him committed, he shall 
forfeit what would otherwise he his right, in the usual, or 
extraordinary, course of the service. The sentence of sus- 
pension either mewis this, or it means nothing. 

Now supposing the senzor lieutenant to be in this situa- 
tion, and a casualty to occur among the captains, it seems 
indisputable that Ae would not be promoted. No cne de- 
nies this, for it is an established practice, and. has never, 
that I know of, been called in question, unless, perhaps, 
by the sufferer himself. Very well ; suppose, now, that the 
third lieutenant is the person suspended, and the vacancy 
above named to happen. Is he to return to his duty as 
second lieutenant ?—that is, better off in point of rank 
than he was before, and just as well off as if he had not 
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been guilty of any misconduct whatever? It is a perfect 
absurdity to allow his rank to go on during its suspension! 
How can it do so? The intention of such a sentence is, 
that for the time it continues, the person on whom it is 
inflicted shall not meet with any sort of advancement ; and 
J repeat, that it has no meaning, if that one is denied it. 
He must return to his corps exactly é stalin qvo he was 
when he left it—neither better nor worse---and if he is 
restored to a better rank, or a higher plave, the sentence 
has not operated as in law it should have done. 

But I shall proceed to put it in a yet stronger light than 
the above, by assuming that, pending the suspension of 
this third lieutenant, the major is promoted. That 
makes him second. A captain dies;---that makes him 
first; and another is removed to a new regiment, or retires. 
The suspended officer being now first of his rank, is not 
promoted, but the one immediately below him is! Now, by 
what right, let me ask, is his advancement.allowed to go 
on till he becomes the senior of his grade, and is then 
suddenly obstructed, without the authority of any court? 
—because from the moment he advances one step higher, 
the sentence which virtually directs that he should remain 
fixed, becomes a mere dead letter, the spell which bound 
him is broken ¢pso facto, and the impediment finally 
thrown in his way, is the consequence of some act which 
there no longer remains any judgment to sanction. 

Tf the second lieutenant can be passed over the head of 
the first, in order to succeed to the company, why cannot 
the fourth be in like manner placed over the head of the * 
third, when only one step has happened within the limited 
period? The fact is, that as long as the suspension is in 
force, the olficer is positively, and to all intents and pur- 
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poses, out of the regiment, and can no more be a bar to 
the rise of a junior, than if he were as dead in reality, 
as I think he is, goad hoe, in law, or dismissed the service 
entirely, The foregoing arguments may be attempted to be 
redargued by urging that suspension would in such a case 
become a perpetual punishment; but does it not, in fact, 
do so, when the suspended person chances to be the senior, 
and when the one directly below him is pnt in orders for 
the captaincy? Besides, if the sentence is, that for six 
months an officer shall forfeit every advantage, is it not 
plain that he shall forfeit all manner of advancement; and 
is tt not impossible that he can at once remain stationary 
and proceed onwards? 

Tam of opinion, that if a suspended officer were permitted 
to perform any military duty, his suspension would be ta- 
ken olf ipso facto ; and in like manner, if any of his military 
functions be allowed to operate, the suspension is virtu- 
ally abolished, on the saiae principle (but in a converse 
instance,) that life is extinct as soon as the blood has en- 
tirely ceased to circulaic. Ifhe is allowed to rise, he can 
no longer be said to be suspended from rank ; and if I have 
already repeated this assertion several times, in nearly the 
same terms, it is because I think that it is too strong a 
poiut to be lost sight of for a moment. 

What Ihave supposed to happen in the way of promo- 
tion during a suspension of perhaps a year, is by no ineans 
improbable ; for the raising of several new regiments might 
easily bring it to pass ; and of course I am of opinion, that 
in the event of an increase to the army, a suspended officer 
should not be allowed to benefit by it ; andif he would have 
been the person to be removed to a new corps with advan- 
tage to himself, that he should zoé¢ be so removed, but that 
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the next to him should derive the benefit ; because the sen- 
tence of suspension spcaks thus: “ You shall for six 
inonths remain as you now are; and although your fault 
does uot deserve the infliction of so severe a penalty as 
cashiering, or dismissal, yet, during the above period, you 
must take the chance of losing the benefit of whatever 
may happen to cause promotion in the army.” i 

Another case there is, which might very easily hap- 
pen in the course of a war, and which would be one, I 
think, of peculiar injustice. Say that an officer under 
suspension remains at:-the Presidency, while his corps goes 
on some desperate service. Suppose him third lieutenant, 
and that the regiment suffers so severely in action, that two 
above him are killed. He is prevented by his own previous 
misconduct from sharing in the danger, and the fourth 
lieutenant has perhaps to do double duty in consequence, 
Would it not be hard that he (the suspended officer) should 
return after such an event, as first Keutenant, to a corps 
which he left as third, and remained both at ease and in 
safety in the interim ? 

There is another question involved in this one of the 
full effect of suspension, and it concerns a matter which, 
being peculiar to the Indian service, is of so much the 
more importance to those who are in it; I mean, the ad- 
vancement of subaltérns to the brevet rank of captain, 
after a period of fifteen years from their promotion to 
ensign. Agreeably to the foregoing train of argument, 
if an officer were suspended for six months, after he had 
served for fourteen and a half years, he would not be en- 
titled to his brevet immediately upon his restoration, nor 
until he had served for six months longer, because for the 
last half year he had not in effect been in the service at al}, 
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and was therefore incapacitated from sooner completing 
his term. If even the Honorable Company will not allow 
an officer to be sooner entitled to this promotion, by count- 
ing the time he may have served asa cadet, a fortiori they 
will not permit a period of suspension to form a part of 
the required service ; and.though I am not aware that the 
case has ever occurred, yet I certainly think that provision 
should be made for it, without waiting until it shall actu- 
ally have happened. 

The Wlustration case is a very strong one, and indeed its 
strict justice may be questioned, although the motive 
was that justice might be insured to all parties ; for it 
seems: his: Majesty’s officers complained of the supersession 
which they experienced by our officers’ receiving their bre- 
vet after fiffeen years service, including the time which 
their cadetship endured. They urged, that their own rank 
depended’on the date of their conmissions as ensign, and 
that we this got before them by means of a system which 
they did not enjoy: but when the Company yielded to 
these arguments, so injurious in their eflects to their own 
servants, it is impossible to suppose that the peculiar si- 
tuation of the latter was at the moment sufliciently con- 
sidercd; because from the time of his arrival in India, a 
Company’s officer does all the duty of an ensign, without 
any of the concomitant advantages ; and formerly he had 
to remain many months (years, I believe, in some instances,) 
a cadet in theory, but an ensign in practice, te the injury 
both of his prospects and his constitution. A Company’s 
officer cannot procure his cadetship until he is sixteen; 
and a King’s ollicer can procure his ensigncy, at the latest, 
exactly as soon; so that while the former is often kept for 
four, six, and twelve months, before he receives his com- 
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mission, the latter has his rank going on, and triumphantly 
counts it at a future period. The case had been different 
if boy could have obtained his appointment for India at 
the age of fourteen, and remained at home for two years 
doing nothing, while all that time could be taken into the 
flual account ; bat I think it is nothing more than justice 
to allow a Company’s officer to tuke his standing for the 
brevet, from the date of his arrival in India, whatever his 
fortune may be in respect to promotion. This, however, 
is not the place in which to enter, at length, upon such a 
discussion; and while, therefore, I have left much unsaid, 
f have Leen as carefal as possible not to say more than 
would serve to strengthen the argument on the suspension 
question, as connected with this brevet rank, by showing 
how strong would be the contrast formed by allowing a 
suspended ollicer to add to his service a period of actual 
and merited punishment, when the unoffending, and actu- 
ally serving cadet is denied a like indulgence, though it 
is absolutcly necessary as a preventive of supersession. 

But suspension involves the forfeiture of pay as well 
as of rank ; and consequently, as the sutspendee is allowed 
to benefit by any onward movement that may be given to 
promotion, he ought to be equally indulged with regard 
to his pay. Supposing, then, that by some regulation 
the pay of the army was increased, I cannot see what, 
consistently with the other practice, there would be ‘to 
prevent his receiving the increase; because if it be said 
that the sentence refers only to the rank and the pay which 
he holds at the time it is pronounced, any future advantage 
te cither becomes his right in the latter case, as well as in 
the first, and, if justly, could certainly not be consistently 
withheld from him. 
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If not controvertible, I conceive the arguments I have 
here adduced must operate against another opinion which 
1 believe prevails, and which is held by Tytler, of the ame- 
nability of a suspended officer to military law; and I 
confess myself loath to standin opposition to such supe- 
rior authority; yet it seems but reasonable, that if such an 
infliction precludes the offender from deriving any advan- 
tage from the service, it should likewise exempt him, for 
the same time, from farther punishment by a court martial. 
Tytler says he is amenable to a military tribunal, for a 
breach of the Mutiny Act. Aecerrve he is at the very time 
Wable to be called on dor his service, and thus restored, 
perhaps prematurely, to what he had Jost; but although 
this is true, yet it by no means follows that before he is so 
called upon, he is liable to be so tried; vor indeed docs it 
prove any thing more than that, when the suspension 
ceases, he’ re-incurs all his former military responsibility. 
The case whick Tytler cites in support of his assumption 
is that of Lord George-Sackville, who was tried by a court 
martial «fter he had been deprived by the King of all mili- 
tary command; butt the case is insnfficient for the purpose, 
because his lordship requested as a favour to be tried; and 
had the King ordered his trial, under opposite circumstan- 
ces, and his lordship protested against the proceeding, and 
the point heen éhen rcferred to the judges, it may reason- 
ably be doubted whether their opinion would have autho- 
rized the trial. 

There are, indeed, but few breaches of the Mutiny Act 
which « suspended officer could find an opportunity of 
committing; but for an offence agaiust those which are 
within his reach, 1 confess my doubts as to the competency 
of a general court martial to try him. In a flagrant case, 
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such as one involving scandalous and infamous conduct, 
the hest way would be for the King or the Company to 
dismiss him entirely; but this is a question on both sides 
of which a great deal can be said, and the non-forfeiture 
of commission has been urged on the other side as render- 
ing a suspended officer strictly subject to military law. 
True, the commission exisis, but it exists in a state of 
dormancy, and is quite inoperative in every respect which 
might tend to the owner’s advantage ; so that, even if just, 
it were..very cruel to admit of its constant operation 
against him. It shout die-for the time as a dead letter, 
an consequently be quite aninfluential on‘any side. At 
all events, the effect of suspension most certainly requires 
to be defined hy the Act itself, or the Articles of War, as 
every question ought to be on which there exists a differ- 
enee of opinion, and which may, therefore, be variously 
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While on this subject, Tthink it essential to direct the 
attention of every oilicer to the words of the Articles of 
War, in cases of suspension ; and those are, that incertain 
cases an officer may be suspended from “ rank, pay, and 
allowances ;" from which it would seem to be a question 
whether by 2 suspension from rank and pay merely, the 
allowances of an officer were likewise forfeited. Tt haa 
been seen, that in the instance of cashiering and dismissal, 
the Marquis of Hastings laid it down as law, that the 
sentence was incomplete, in point of severity, because it 
did not contain the precise words of the statitepand as in 
the Company’s army the term adlowances notoriously 
conveys the meaning of a portion of the military salary, 
distinct from the pay, Tam at a lose te know why it was 
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used in the Articles of War, unless it was considered by 
the authorities at home, as essential towards securing the 
infliction of the whole penalty which was intended by 
Suspenston. 

T am, therefore, of opinion, that after the expiration of 
his term of punishment, an officer should be replaced in 
exactly the part of his regiment whence he was temporarily 
taken, without refercnce to any intermediate occurrence ; 
and that unless the sentence expresses the forfeiture of 
“rank, pay, and allowances,” only as much can be for- 
feited as is actually expressed. 

If this opinion is correct, I have erred myself on two 
former occasions, one in the case of a European, and the 
other in that of a Native officer, whose trials I conducted, 
and both of whom were sentenced to be “ suspended from 
rank and pay” only. In the latter case, the Commander 
in Chief remitted the punishment; and I then informed 
his Excellency of the new opinion I had, upon reflection, 
been induced to enterteia-—. 

After cashiering, dismissal, reduction of rank, and 
suspension, there remains no punishment. of severity that 
can be inflicted on a commissioned officer; and pecuniary 
fine and reprimand are all I believe to which he is farther 
liable. I conclude that the two first named penalties, 
cashiering and dismissal, can only be inflicted in the spe- 
cified cases, and then, as has been already observed, the 
yery words of the Act should be made use of, and the 
modification of the sentence left to the confirming officer. 

Inow come to the consideration of the punishments which 
are authorized {fo be inflicted upon non-commissioned 
officers and soldiers, and of which the principal are death, 
transportation, general service, solitary imprisonment, 
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andflogging. Of each of these the nature is so well known 
by every officer, that an attempt on my part to render it 
clearer would be superfluous ; and as I shall have to enter 
more largely on the discussion of the two former here- 
after, 1 shall at present do no more than offer a few re- 
marks on the sentiments which prevail respecting the su- 
perior efficacy of one or the other of the two last, when 
inflicted on the soldier. 

If we endeavour to decide this question by adducing 
the opinions of. officers themselves, (and that is the only 
made of deciding it that we have, for there is but little 
written upon the particular subject, considered in a purely 
military point of view,) we shall tind that among those of 
the greatest experience, there are some who prefer flogging 
to imprisonment, and who in point of humanity are in no 
degree below their opponents; but it occurs to me, that 
the true point on which.the.question turns is—the object 
Which is held in view by the infliction of punishment. If 
this be merely to reforin the criminal, and to prevent him 
from recommitting an offence, I should say that a long 
imprisonment would: best. answer the purpose. But if 
the intention of punishment be chiefly to deter others from 
following a bad exainple, by making one suffer as a terror 
to the many, who are more apt to keep from crime in 
consequence of the fear of enduring the penalty attached 
to its commission, then F should say that flogging is the 
best means whereby to obtain an object so desirable. 

It is said, that a flogged soldier is good for nothing af- 
terwards, but that an imprisoned one always comes out 
of confinement a better man than be went in. Supposing 
this to be trne, it confines the argument strictly to the in- 
dividual, and gives no insight into the comparative effects 
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which the two punisliments have on the minds of his com- 
panions ; but I deny both the positions, because I speak 
from experience whenI say, that I have known men who 
have been flogged to be in no degree deteriorated, and 
men who have been long confined, in no degree bettered, by 
the punishment ; and I think that every person who has 
witnessed a-corporal punishment must be able to call to me- 
mory what his feelings were on the first occasion of behold- 
ing it, and how strongly he felf, that if he were liable to such 
a penalty, he would tremblingly abstain from the perpetra- 
tion of aught which could lead fo its infliction. Such isthe 
constant elect of a visible punishment on the spectators 5 
but when aman is sentenced to imprisonment, his comrades 
lose sight of him forthwith: he is: immured in a cell, and 
speedily forgotten, No impression of terror is left on 
other minds ; and even if the man himself is eventually re- 
formed, I can venture to.say, that crime is not lessened even 
during his confinement; and hence in every European corps 
there are frequenilyssevevel-meon at the same time undergo- 
ing the penalty of solitary imprisonment. But it is very 
doubtful whether this punislunent is even calenlated to 
work a reform in the inan’s mind who endures it; and as 
the idea that it does so, forms the chief inducement to its 
infliction, if the contrary can be shown, its acknowledged 
ineflicacy will render its application much rarer than at 
present. 

Tf any person will reflect on the nature of solitary im- 
prisonment, I think they will allow, that though it may be 
powerlully calculated to excite impatience, or give birth to 
melancholy, it ean be but slightly if at all influential in 
establishing virtue. A common soldier is not likely to 
oceupy himself in reflecting on the enormity of his crime, 
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because that for which he oftenest suffers, viz. drunken- 
ness. is not in his eyes an enormous offence; and even if it 
were more so, in a moral point of view, than what it is on 
all sides considered, where is there any one to cxhort the 
criminal to repentance, and to encourage that train of 
thinking without which there can be no reform? Immur- 
ed ina solitary cell, for weeks, or months, nnpitied and 
forgotten, his heart, I fear, remains unaffected; and though 
he may grieve at his fate, it is not the grief which flows 
from a regret for the offence he has committed, and which 
indeed he usually considers exceeded by the punishment. 

When the penalty T now speak of is inflicted by an 
inferior court martial, it is invariably for such oflences as 
the one already mentioned, or being absent without leave, 
or impertinence, but never for any offence which is morally 
turpitudinous, because scarcely any such could be tried 
before that tribunal; but they are offences of a serious 
military nature, and which, if allowed to be practised with 
any thing approaching to impunity, would very soon lead 
to the entire overthrow of discipline: and it is therefore 
evident, that the main object of their punishment should 
be to deter others from following the culprit’s example, 
rather than (where do¢h objects cannot be accomplished) 
to deter the latter from recommitting the crime. Now I 
think it will not be denied, that as a general preventive of 
crime, a visible punishment must be of greater efficacy 
than one which is only heard of, and which does not carry 
with it the dread of any acute corporal suffering. 

For offences of a higher nature, extending to such as 
incur even a capital penalty, I consider it equally ineffec- 
tual to command expiation by means of long solitary 
imprisonment, because the example is lost; and I have 
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already stated the unlikelihood of virtue succeeding to 
vice in a lonely dungeon, where the voice of exhortation 
js never heard, and where a moody sullenness is the most 
likely to reign. Formerly, when, to the disgrace of the 
national character, the murders of natives by European 
soldierg were so frequent, it was an evil felt both by the 
Govertiment and the Judges, that the necessity which ex- 
isted of sending the criminal to the Presidency for trial, 
rendered the example, even of hanging, ineffectual, in con- 
sequence of those among w hon the deed was perpetrated 
being at foo great a disiance to witiess the punishment; 
and tle horrible frequency of the crime was an awful 
proof of the inefficacy T mention. 

To obviate this evil, the legislature have now directed 
that all such offences shall be tried upon the spot by a 
general court martial, where the place of commission is 
more than one liuadred and twenty miles from any of the 
Presidencies; and there can be no doubt that the increased 
promptitude thus given to justice will operate in the man- 
ner which every friend to humanity must desir. ; unless, 
indeed, what I cannot but consider a mistaken feeling of 
mercy shall too often operate to procure « modification of 
a merited punishment. I cal! seck commutations, unless 
where peculiar circumstances of extenuation exist, the 
results of a mistaken feeling of mercy, because, while they 
fail of their full effect on t!? convict himself, their fre- 
quency is an actual encouragement te other evil disposed 
persons to give way to their passions, in the hope that the 
mild, and often desirable, punishixent of transportation 
may be indulgently substituted for the severer penalty 
which makes the murderer atone with his life for his 
atrocity. 
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The less the hope of impunity, the less will be the perpe- 
tration of crime, and those laws will be the seldomest vio- 
lated which are known to be the most rigidly enforced. Let 
me not be misunderstood. I would never dam up the foun- 
tain of mercy ; but while its holy waters should wash away 
a punishment, when circumstances of mitigation attended 
the offence, I would not turn them, as they too often have 
been turned, in the direction of a culprit whose crime there 
was inuch to exaggerate, and nothing to excuse. Whiat, for 
the last ten years, has been the effect of this ill-judged and 
injurious clemency 2.Heas.it nat been to heap our military 
records with the proofs of crime, and to fill our general 
orders with the proceedings of courts martial—disgraceful 
to the whole body, and proceeding entirely from the cause 
I have stated, and the consequent hope, nay certainty, of 
remission or modification, which existed in the breast of 
every species of offender? 1 The highest military tribunal 
was brought almost into contempt, and offended justice, 
pronounced in vain her loudly called-for penalty. Mercy, 
or rather some counterfeit phantom in her room, stepped 
forward to shield the guilty, and the consequence was, that 
the whole innocent community were made the sufferers, 
and often as trial was followed by conviction, the latter was 
rarely succeeded by punishment! Iam speaking now of 
what is notorious, and what plainly demonstrates the ne- * 
cessity of practical punishment, by showing the futility of 
that which is merely theoretical—hung like a sword over 
the guilty head, but which ceases to be looked on with 
terror, when experience convinces that it is in no- danger 
of falling. Murder, rebbery, mutiny, fraud, and many 
more such crimes, were visited with none but the milder 
species of punishment, during the period to which I am 
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alluding, and guilt and insubordination may be said for a 
series of years to have run riot with impunity; until at 
length it was found absolutely necessary to make some 
severe examples, to show the army that justice was again 
unfettered, and that merey should cease to be exercised, 
unless when the sister virtue should sanction her interfe- 
‘Yente?*The-sensequence Wes, that many were punished for 
offences of which their precursors in law-breaking had 
escaped the penalty, and who were, perhaps, fatally led on 
by the recollection of former impunity; but the good 
effects have now become apparent, and a court martial is 
beheld with that awe which it ever ought to inspire, and 
‘view#O With that fear which-the consciously guilty should 
ever feel before it. 

From all these considerations, I conclude, that where 
punishment is certain end-visible, its ‘effects are more de- 
terring than in the opposite insiances ; and that, applying 
this conclusion to the question with which I originally set 
out, the appitention-ef what is termed corporal punishment 
is more effectual than that of solitary confinement ; though 
lam of opinion that some kind of hard labour, which all 
could behold, would answer the double purpose of example 
and reformation better than either or both of the others. 
As to solitary imprisonment, I know a regiment in which 

“ no other penalty is inflicted, and it has incomparably more 
courts martial than any other European corps I have met 
with; nor do I think that the offences are less frequently 
repeated now than they were three years ago, while the 
same man, I believe, has more than once to undergo the 
same infliction. So much for the efficacy of solitary con- 
finement, a punishment which is of course net known in 
the native regiments, nor I believe. authorized in that 
department of the army. 
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Among the Sepoys, offences are, comparatively speaking, 
so rare, and drunkenness so unknown, while their religious 
ideas are so totally different from ours, That there exists 
little or no necessity for the infliction of that species of 
punishment, which .has for one of its objects ihe moral 
amelioration of the sufferer ; and hence it is that the appre 
hended disgrace, in point of cast, which follows corporal 
punishment, is the most effectual preserver of military 
discipline in the native army. The offences committed by 
them, and..cognizable by a regimental court martial, are 
usually desertion (modified, say. the wording, into absence 
without leave.) neglect of duty, and some of a less military 
nature, such as theft, and domestic faults tending to excite 
disturbances in the lines; and for these the common punish- 
ment is flogging, which, however, no commanding officer 
of a corps has the power of inflicting to a greater extent 
than three hundred lashea, withgnt previously obtaining the 
sanction of ihe general ofliver in command of the division. 

When Sepoys are tried before a general court martial, 
it is for crimes such as, are the means of bringing their Eu- 
ropean brethren before the same tribunal; but instead of 
the former being sentenced to solitary imprisonment, in the 
place of death, they are ordered for so many years hard 
labour in irons on the public roads—a punishment less 
severe in infliction than what an ignorant person would 
suppose, {rom hearing it recited. To aman of high cast 
it may be, in that respect, severe ; but if such a man will 
forfeit his life by the heinousness of his crimes, the gem- 
mutation becomes a mercy, and cannot in reality debase 
lim more than he was debased hy the perpetration of the 
foul offence which led io the penalty. But as to the 
punishment of hard labour, viewed in the light of a punish- 
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ment merely, it does not in fact consist in much more than 
a deprivation of liberty—a thing not so deeply felt by a 
Native as by a European; for the labour is hardly so great 
as that undergone by every other workman who toils for his 
bread, and the greatest attention is paid to the personal 
comforts of the convict, so that while the majority of them 
are rather..dissatisfied that otherwise, when the term of 
their sentence expires, a great many hasten to commit new 
offences for the sake of a penalty which is to them a com- 
fortable, and even an affluent, subsistence. These observa- 
tions, however, it must be confessed, apply rather to the 
common mass of convicts than to the very few Sepoys who 
are among them, and whose former mode of life makes 
them feel in every respect more anguish from the penalty, 
than that which is endured by their more hardened and 
reckless companions; but as it never follows any but a 
capital offence, and as it is usually a commutation, acceded 
to by the prisoner, of a capital punishment, it cannot in 
any sense be deemed otherwise than, lenient, in proportion 
to the enormity of the crime which ipduced it. 

Another punishment in common use in the native army, 
though abolished in that of his Majesty, is the suspension 
of a non-commissioned officer from rank and pay fora 
certain period ; and against this there are so many ob- 
jections, that I am surprised it is not conntermanded in the 
Company’s army likewise. In tlie first place, it renders 
the company inefficient to which the suspendee happens to 
belong ; because there can be no temporary promotion in 
his room; and in the next place, the individual himself is 
rendered useless to the state, although the services of a 
non-commissioned officer are at all times particularly 
wanted. It is the practice in most cases to reduce him to 
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the ranks for a certain périod; but such a sentence presents 
a great anomaly, for if a court martial absolutely reduces a 
Havildar or a Naick to the ranks, I am at a loss to know 
whence it derives the power of directing his re-promotion. 
It is a power not possessed by even a general court martial, 
which, if it pleases to exceed simple suspension, and award 
a positive loss of rank, it cannot make that award tempo- 
rary, by saying, “after six months you shall resume your 
standing, from which we now degrade you.” 

If a regimental, or other inferior court martial, simply 
suspends a non-commissioned officer, how is the man to 
subsist, and whatis he todo? Bat if, for the sake of giv- 
ing him support, and at ‘the same time securing to Govern- 
ment the continuance of his services, it reduces him to the 
rank and pay of a private, as is frequently done, I contend 
that it is without the power of directing his restoration, 
and that the sentence is in fact not one of suspension, 
while in ferns it presents a contradiction, and renders the 
effect at variance with the intention. 

But I cannot find any authority inthe Articles of War for 
awarding against a non-commissioned officer a punish- 
ment of suspension at all, nor do I know, save in custom, 
upon what Jit is grounded. 

I think, indeed, that the Articles of War, so far from 
sanctioning, rather prohibit it ; because they lay down the 
penalty to which, in almost all cases of yenial offences, such 
officers are liable, and this penalty is uniformly reduction 
to the ranks, in the proper acceptation of the phrase, while 
in not one instance is Suspension even mentioned. Thus 
in Section 11. Art. IL. 

« Whatsoever non-commissioned officer or soldier shall 
be convicted at a general or regimental court martial, of 
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having sold, or designedly or through neglect wasted, the 
ammunition delivered out to him to be employed in the 
service, shall be punished at the discretion of such court 
martial. A non-commissioned officer so offending shall 
also be reduced to a private centinel.* ; 

Again, in Article V. of the same section. 

- & Everynon-commissioned officer, who shall be convicted 
at a general or regimental court martial of having embez- 
zled or misapplied any money with which he may have 
been entrusted, for the payment of the men mder his 
command, or for enlisting men info the service, or for any 
regimental purpose, shall be reduced to serve in the ranks 
as a private soldier,” &c. 

So, in Article VI. of the foregoing section, it says: 

« Every non-commissioned conniving at such hirmg of 
duty as aforesaid, shall be reduced for it.” 

In Section 14, Article XVIIT. it says: * Non-oommis= 
sioncd officcrs may be discharged as private soldiers, and by 
the order ‘of the-eeleneLesthe regiment, or by the sentence 
of a regimental court martial, be reduced to private centi- 
nels.” And here Imay passingly observe, that unless by the 
“colonel of the regiment” is meant the officer actually in 
command of it, that part of the authority becomes a dead 
leiter; for the “ colonel” of a regiment has not the power 
of inierfering in the internal affairs of it, by the practice of 
this army, nor can he ever be present in command of his corps. 

It seems, then, that there is no authority for suspending 
a non-conunissioned oflicer; and it is a punishment altoge- 
ther so inapplicable, and, indeed, preposterous, that to be 
entirely abolished, 1 am convinced it ouly requires to be 
brouglit under the immediate notice of the proper authority, 
hy a refercnee from any commanding officer, But as 
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doubtless there are offences committed by those officers, 
which, though deserving of punishment more than they 
would be if committed by a Sepoy, who is not so strictly 
bound as his superior to set an example of uninterrupted 
discipline to those around him; but which at the same time 
might be too heavily visited by reduction to the ranks, 
I should conceive that a regulation might be made which 
would obviate the necessity for too great severity, on the 
one hand, or an inexpedient award on the other ; and that 
this desirable object might be attained by a sentence 
involving a partial Yess of vank;~on the same principle as 
that ou which asimilar penalty is inflicted on commissioned 
ofticers. Thus let the first, second, third, and fourth 
Havildar be sentenced to lose a step, and to become second, 
third. fourth, or fifth, as the case may require ; while the 
junior should be lowered to the rank of senior Naick, and 
this latter promoted-in his-room to-preserve the efficiency. 
As the offenee is, so let the punishment be : and: thus the 
senior, or any other Havildar, might lose as many steps, 
even till he arrived at the ranks, as the nature of his act 
might render necessary ; and among the Naicks the same 
rule should of course be applied. By that meang the im- 
portant rank of non-commissioned officers would be ever 
full and efficient, and those who compose it rendered much 
more careful of maintaining discipline in their own persons, 
than they are at present. Against its legality nothing 
could be objected, and its fairness I think could not be 
denied; for though it might benefit in some cases the inno- 
cent (as when a senior Naick should be forthwith promoted), 
it never could be injurious to any but the guilty; or not 
felt, [should say, by any other, for injurious is a wrong 
ferm,to apply to such a consequence. 
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I believe it is the received opinion, that a native commis- 
sioned officer cannot be sentenced to loss of rank, the same 
2s a European; but I do not know why it is so considered, 
for I hold the Articles of War to apply to the whole army, 
and there is no exception made in respect to this particular 
pinishment. Indeed, when it is considered that for a 
Subadar there is no intermediate punishment between sus- 
pension and dismissal, and that the one may as lrequently 
be too light, as the other would be too severe, it seems 
rational at least, if it is not customary, that a native com- 
missioned oflicer should be Uable to sulfur a loss of rank, 
ln the like manner as are his superiors. Ihave known fre- 
quent instances of native officers, who while on the ascent 
of ihe ladder of promotion were active and zealous men, 
Lut who became excessively indolent and neglectful soon 
after their arrival at the top of it, when hope ceased to 
inspire them, and when they felt that nothing farther was 
to be attained; and Iam confident many older officers must 
have made a similar observation. If, however, the fear of 
positive retrogression was before their eyes, for every 
palpabie and wilful neglect of duty, I entertain no doubt 
that it would have the most salutary influence over them 
all, and act asa stimulant to at least unrelaxed attention, 
and a degree of circumspection which would of itself prove 
destructive of negligence. 

But in thus appearing to recommend the adoption of a 
novel punishment, it must be recollected that I am at pre- 
scent most decidedly of opinion that native officers arc alrea- 
dy liable to receive it ; and though there are some, and those, 
too, most excellent authoritics, who conceive that the parlia- 
ment did not intend to legislate for the native part of the 
army, but left that entircly to the local government, yet I 
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eamot possibly read the Mutiny Act, and subscribe to the 
idea that if was formed for the guidance of no more than 
ihree or four thousand men and officers scattered over the 
whole continent of India; but, on the contrary, I can see 
numerous irresistible proofs that the contrary is the better 
Opinion, and that the native troops were indubitably in 
the contemplation of the legislature at the period in ques- 
tion, and that it is not to be maintained that the British 
Parliament went through the form of passing au Act for 
the better government of a few thousand men, while it left 
{ull two hundred and fifty thousand uncontrolled, and un- 
coutrollable, excepting by the power of a local regulation. 

It was not my first intention to enter into the discassion 
of this important question at so early a stage of the pre- 
sent little work; but since it has been so far admitted, it 
will be more convenient to concentrate the whole of my 

“arguments here than to divide them by reserving what 
remains for any part-of Jie sequel; and I shall therefore 
proceed to throw together as much as has oceurred to me on 
the subject, and contrary to which nothing short of the 
command of the highest authority we have, can ever induce 
me officially (o act. 

fn the first place, Leannot discover in the Mutiny Act 
upon which Tam writing, any exceplion of the native 
troops, nor any authority for the Government here to 
frame other than inferior reguaticns, consonant with the 
intention of ihe Act itself; and the very title of the Act is 
so comprehensive, that I need scarcely go beyond it, for 
proof to support my above named position. 

** An Act to consolidate and amend the Laws for pu- 
nishing Meliny and Desertion of Officers and Soldiers 
in the Service of the East India Company. Also Rules 
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and Articles for the better Government of the East India 
Cumpany’s Forces.” 

Why, for example, legislate for mutiny and desertion, if 
the local Government had the power to do it, or if zone 
but the handful of European troops in this service were 
contemplated by the Act? And by what argument can the 
terms “ soldiers” and “ forces” be said to exclude the 
native part of this extensive army? But it may be urged, 
that although they are in general amenable to the Act, yet 
that in all particular instances, the framing of regulations 
is left at the diserefion ef the local Government. T grant 
thet it is, but such regulations must not be at variance 
with the Act itself, nor has the local Government the 
power of directing any punishment for the native troops, 
different from that awarded for the same offeuce by the 
Mutiny Act. Undoubtedly there are a hundred minor 
reculations which camiot be included in that document ;” 
but as many as ave there apply decidedly to the . native 
troops, and cannot -be- either altered or modified. In 
like manner, the King has the power of making articles 
of war, but none that extend to life or limb ; and it will 
hardly be pretended that this Government has in that 
respect a greater power over their soldiers than his Ma- 
jesty bas over his. Neither a general order, nor an order of 
Council, can, I think, authorize the harming of Jife or limb, 
in respect to the troops, (the power of Government over its 
other subjects is quite distinet from fhis ;) and in no case 
which even docs not extend to a capital punishment, can 





any local or alter even an Article of War, which ex- 
pressly provides for that particular breach of discipline. 
Thus. (to take one instance out of many,) every non- 


commissioned officer who shall be found guilty of having 
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tonnived at a soldier’s hiring another to do his duty for 
him, is ordered peremptorily to be xeduced for it ; and I 
say that that penalty cannot be annulled by an order of 
Government, substitating either a more severe or a more 
lenient one in the place of it. In a word, whatever is 
already provided for by the Mutiny Act and Articles of 
War, cannot by «a less authority he provided for in any 
other way; and what is not, must be guarded against by 
means which are conformable to the above laws, and not 
by anyother. It is impossible to believe, that if the 
legislature. did not intend its Act to apply to the whole of 
the Company’s army, there would’ not have been some 
particular exceptions ; and, indced, there are several parts 
of it which could only have had reference to natives, as 
in the laws regarding sutilers, and some more to which 
I shall presently have occasion more particularly to ad- 
vert. 

There are several, “parts of the Act and Articles which 
will not apply to any one, I may say, if the native part of 
the army is taken out of the sphere of their influence ; 
and the Government itself acknowledges that the Act 
embraces the entire army, by taking care to frame its 
native Articles of War (which are little more than a 
literal translation of the English ones) in strict unison 
with those which are appended to the Act itself; andT 
therefure cannot see in what way it is maintained, that at 
the time the present Act was framed, the native troops 
were not in the contemplation of the power which framed 
it. It must be remembered, that I admit the right of the 
local Government to publish minor regulations, and to 
award penalties against petty offences not actually recited 
in the Articles of War; bat those penalties must be of 
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the same nature as the others, and what is already pro- 
vided for cannot be altered. 

Having thus, I hope, put my meaning beyond the reach 
of misinterpretation, I shall next mention some of those 
instances wherein it would be absurd to say the eye of 
Parliament was not fixed upon the native portion of the 
army,- aid without which there would exist no adequate 
authority for the punishment of those offences, unless such 
authority were bestowed (which it is not) in some other 
form, by the only power from which it can emanate. 

In the first place, J lay it down as an axiom, that neither 
this Government, nor the Court of Directors, have the 
power of frying any person by a general court martial, or 
of inflicting any punishment on an offender, extending to 
life or limb, unless by virtue, and by the authority of the 
Mutiny Act; and I am at a loss to know in what way | 
that authority can be derived, unless it is admitted that 
both the Native and European troops aré therein legis- 
lated for. But-itthey-are both confessedly contemplated 
by any one section of the Act, they are contemplated 
throughout, for I cannot find any exceptions to the rule; 
and, therefore, before those who are of a contrary opinion 
proceed farther with their side of the argument, it will be 
necessary for them to show by what authority native 
courts martial are convened, and capital punishments against 
natives awarded. It is either by virtue of this Act, or it 
is not. If it is, the point becomes indisputable, that 
natives are legislated for in common with Europeans. If 
it is not, I desire to see the source of the power which is 
so often exerted. In section XV. of the Mutiny Act, it is 
enacted, that his Majesty may from time to time grant a 
commission or warrant under his royal sign manual, unto 
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the Court of Directors of the East India Company, who 
by virtue of such commission or warrant shall have power, 
under the seal of the said Company, to authorize and em- 
power their Governor General, &c. from time to time to 
appoint courts martial,.and to empower the general, or 
other officer commanding any body of their forces to ap- 
peint general courts martial, as well as to authorize any 
officers under their respective commands, not below the 
degree of a field officer, to convene gencral courts martial, 
&e. all-which.courts martial shall be constituted, and shall 
regulate their proceedigs-aecerding to the several provi- 
sions thereinafter specified. 2 

These are ample powers, and show us the direct autho- 
rity under which all courts martial in India are held, and 
firmly establish the fact for which I am contending. The 
Governor General derives his warrant from the Company; 
they receive theirs. from, the King; . and this latter His 
Majesty gives by the authority of the Act itself... .But.to 
show still more strongly the intention of the legislature to 
preserve itself as the source of all military authority, the 
regulation of courts martial, so constituted, is not left to 
his Majesty, nor to the Court of Directors, nor to the Go- 
yernor General in Council, but reserved by Parkament— 
“ All which courts martial shall be constituted, and shall 
regulate their proceedings according to the several pro- 
visions hereinafter specified.” 

If the Mutiny Act did not authorize the convening of 
Native as wellas European courts martial, and the punish- 
ment of Native as well as European felons, by military 
law, I say the Government would not have the power of 
extending its laws to any but Europeans; because an 
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Act of Parliament can no more be extended in its appli- 
cation, than altered in its words, by any inferior authority ; 
and the King himself could not vest a power in others, 
which the Parliament had not previously vested in him. 
To the Act alone, therefore, mast we look for the autho- 
rity upon which we dispense military law ; and we shall 
not be able to discover it there, unless we admit that it 
legislates for Natives as well as for Europeans. 

1 say that we cannot punish mutiny, or desertion, or 
any other capital offcace, in a native, with death, save by 
virtue of the power derivable from the Mutiny Act, and 
by that power alone can a native be tried and executed for 
murder; ‘rape, theft, and any other crime capital by the 
laws of England, and provided against by the second 
section of the present Act. For these, and other reasons 
which J have deemed too obvious to require specification, 
Tam of opinion that by the dih Geo. TV. cap. SL, the Native 
part of the army is contemplated in an equal degree with 
the European; and upon that notion I shall continue to 
act, whenever necessary, in the course of my official duty, 
unless a more imperative authority than mine should in- 
terpose to prevent me ; but by the opinion now expressed, 
I shall be entirely guided in the course of the following 
annotations. 

It has more than once occurred to me, that the esta- 
blishment in the native army of general regimental courts 
martial, would be almost fully as salutary and convenient 
as they are in that of His Majesty ; and this will be better 
seen by my quoting here such portions of the circular 
jJetter, issued from tle Horse Guards in 1819, as serve to 
give an insight into their nature, and to explain the views 
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of the Prince Regent in reverting to a custom which had 
prevailed before, but which up to that time (from when I 
know not) had been entirely discontinued. 

This tribunal is explained to be calculated “for the 
investigation and punishment of offences, which, though 
they do not fall wider the description of small offences, 
and consequently of offences cognizable by a regimental 
court martial, are not however from their nature, of suffi- 
cient gravity or importance to require the investigation of 
a general court martial composed of officers of other corps.” 

And by the warrant sent. to. commanding oflicers of 
regiments, it appears that these courts can take cognizance 
of mutiny, desertion, false musters, &c. but have no ju- 
risdiction over commissioned officers. There can be no 
doubt that such a tribunal, composed of native officers, 
would be the means of preventing the assembly of many 
a general court martial, which in this country is attended 
with particwar detriment to the service ; and the greater 
speed of punishment thereby atfained, would be an addi- 
tional advantage conferred by such an arrangement. It 
is not one which could have been heretofore carried into 
effect throughout the army, in consequence of its subdi- 
vision into battalions; but now that every regular corps 
we have is a regiment, it might with great propriety be 
introduced by the authority of His Majesty, (I doubt whether 
a less power could order it,) without the more particular 
sanction of an Act of Parliament. 

From the want of it, a commanding officer has frequently 
to actually exercise his ingenuity for the purpose of sav- 
ing the trouble of a general court martial; and in conse- 
quence I have known many instances wherein a deserter 
has been retaken at the end of several months, and tried 
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for being merely absent without leave, because the graver 
charge would have breught along with it the acknowledged 
inconvenience of a higher court. In like manner, conduct 
which is absolutely mutinous is softened, for the purpose, 
into disobedience, or insolence ; and thus the Sepoy Jearns 
from experience, that he may, in all but very aggravated 
cases, comimit the greater crime, and incur only the risk 
of punishwnent for theless. Indeed the case of desertion 
must induce # great anomaly, now that a Government re- 
ward has been offered for cvery deserter’s apprehension ; 
and while it is claimed and granted on that very ground, 
the criminal is tied for a different, and a comparatively 
venial, ofience. It is impolitic in any case to have a crime 
on the legal list which, from never being punished, is ren- 
dered werely nominal ; and that such is now the case with 
desertion, is sufficiently proved by the infrequency of trials 
for that offence before general courts martial. 

I have now to oiler some remarks upon a punishment 
very commonly applied is this army to capital cases, 
but for which I am unable to satisfy myself of the legality, 
I mean, that of hard labour in irons on the roads. Whether 
lawful or not, iny present discussion of it can have nothing 
to du with jis past applications; and if Thave myself for- 
nerly concurred in the propriety of its infliction, it was only 
because I never before gave that particularly attentive 
consideration to the law of the case, which I have been led 
to do now that I am formally laying it down. No doubt, by 
the regulations of Government, the penalty of hard labour 
is distinctly recognized as warrantable in all civil courts; 
but as there is a distinct law for the government of the 
army, it may be questioned whether any punishment can 
be inflicted on a soldier which that law does not authorize, 
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at least by implication, if not by its very words. Now in 
the Company’s Mutiny Act, there is no such authority for 
the awarding of the above-named punishment, and it is omit- 
ted in a remarkable manner in the very same clause which 
corresponds with that whereby it is sanctioned in the 
Annual Mutiny Act. 

In Section 25, 5th Geo. IV. Cap. 13, it says: 

« Provided always, and be it further enacted, that it shall 
be lawful for any general or other court martial, to 
sentence any non-commissioned officer or soldier to im- 
prisonment, with or without hard labour,” &c. 

But Section 24, of 4th Geo. IV. Cap. 81, has: 

« Provided always, and be it further enacted, that it 
shall be lawful for any general or other court martial to 
sentence any non-commissioned officer or soldier to,im- 
prisonment in any fortress or garrison, or other suitable 
place of safe custody.” 

Here we have no inclusion of hard labour, and whether 

, or not this he owing to that general looseness of wording 
which characterizes the Act, it is not the less certain, that 
where the authority is not expressed, the penalty cannot | 
be legally inflicted for a purely military crime, such as 
mutiny or desertion. 

To crimes not military, but nevertheless cognizable by 
a military tribunal, either the original award, or its com- 
mutation, may be hard labour; but as we cannot apply 
a military punishment to any of such offences, so to those 
which are ‘decidedly military, though capital, a civil 
punishment cannot be awarded. This principle is very 
decidedly maintained in a circular from the Horse Guards, 
of the 12th December .1807, wherein it is said, by the 
Commander in Chief, “ That doubts having arisen as 
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to the true construction of that-part of the 4th Arti- 
cle of the 24th Section of the Articles of War, whereby 
it is enacted, that persons found guilty of the offences 
therein described shall suffer death, or such other punish- 
ment, according to the nature and degree of their respece 
tive offences, as by the sentence of a general court martial 
shall be awarded; His Majesty has been pleased to declare, 
that the true intent aud meaning of the above recited part 
of the said article is, that courts martial exercising juris- 
diction under the 4th Article are bound to award such 
punishments only as are known to the laws of England, 
and that they are bound also to apply to each particular 
offence the same punishment, both in kind and degree, 
that is applied by the common or statute law of England ; 
and his Majesty has been further pleased to declare, that 
courts martial, though assembled on foreign stations, 
where there is no form of our civil judicature in force, 
have no power, under the authority vested in them by the 
said article, to award any punishment for offences under , 
the Mutiny Act, other than such punishments as are di- 
rected by the Mutiny Act.” 

Nothing can be more clearly or strongly expressed 
than this; and yet, if the punishment of hard labour be 
not directed by the Mutiny Act, and is nevertheless award- 
ed for crimes entirely military, can it be doubted that on 
the foregoing just principles it is otherwise than illegal ? 
TY suppose the error (if it is an error) has been fallen into 
by analogical reasoning from the authority vested in 
Mofussil courts by the regulations of Government; but if 
Government cannot add a single punishment to the Mutiny 
Act, neither can the practice ofits civil courts be deemed 
sufficient authority fer the deviation of a ‘court martial 
{rom its own particular code of legislation. 
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Now that courts martial have received jyrisdiction in 
eases which formerly could be tried no where but in the 
Supreme Court, too great care cannot be taken to prevent 
the intermingling of civil and military punishments ; and 
the question. here discussed is one of sufficient import- 
ance to induce a reference for the opinion of the Compa- 
ny’s law officers ; for many have sullered under it (unjustly, 
it may be,) many are suffering under it, and many more 
may suffer under it hereafter. 

Having..made these brief prefatory observations on the 
penal part of military.law, L now proceed to take a distinct 
view of the several sections of the Mutiny Act, and Arti- 
cles of War, which appear to me to be in need of amend- 
ment, and which bear evident marks of neglect on the part 
of those whose business it was to prepare them for re- 
cciving the sanction of Parliament. 

I may be mistaken in some cases, and J may be right 
in others; but while some good may ensue from these 
small labors, it pleases and encourages me to think that 
they cannot be productive of any serious injury. 
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PART TI. 
ANNOTATIONS, &. 





A verbis legis non est recedendum. 
Law Maxrar. 


Tr will have been inferred from the preceding portion 
of this. small tract, that it is not my intention to offer any 
observations on those parts of our Mutiny Act, or Articles 
of War, which appear to me to be sufficiently clear already ; 
because although there is not, perhaps, a section through- 
out the whole, the wording of which is incapable of im- 
provement, (so very negligently has it been drafted,) yet 
where the meaning.,is,obvious, and where it is not likely 
that two meanings will be put, f deem it better to leave it 
as it lies before me, than to endanger its perspicuity by 
a probably abortive attempt to increase it. What is al- 
ready obscure I may comment upon without much danger 
of making it worse, even if I fail to cast any new light 
upon it; and it is in sufficient quantity, as the sequel will 
show, to occupy all the labor which I have either time or 
ability to devote to its elucidation. Having made this 
preamble, I proceed to execute the task of which it is in- 
troductory. 

In doing this, T do not find myself impeded by any diffi- 
culty, until I arrive at the fourth Section of the Mutiny 
Act—-the three former sections being unambiguous, pro- 
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vided officers will understand, that at the conclusion of the 
second, the words, “ and tf persons accused” (of any 
crime which is capital by the laws of England,) “if found 
guilty, shall suffer death, or be liable to transportation for 
life, or for a term of years, or to such other punishments, 
according to the nature and degree of their respective 
offences, as by the sentence of avy such general cout 
martial shall be awarded ;”---provided, I say, that by “such 
other punishments” are understood only such punishments 
as are in conformity with the law of England, as distinct from 
the law which governs the army. Thus for the commission 
of wilful murder, theft, robbery, rape, &e. a soldier may 
not be flogged, nor yet for being found guilty on an in- 
dictment upon Lord Ellenborough’s Act, nor in fact for 
any but what has heretofore been considered a pure mili- 
tary oflence. 

J, therefore, hold,-that for such crimes as are above 
enumerated, ef sic de similibus, the penalty of solitary 
confinement is as illegal as that of corporal punishment ; 
and yet. if this opinion is good, courts martial are wont to 
err egregiously, and surely it is an error which cannot be 
too speedily put a stop to for the future. It must not be 
urged, that where a prisoner has failed in an attempt to 
kill, where perhaps the party offended has not sustained 
the slightest injury, that solitary confinement is a pro- 
portionable award; because it is the animus, and not its 
effect, which is to be judged of; and no court whatsoever 
has the power of inflicting a different penalty from the 
one authorized by the law, either from motives of huma- 
nity or expediency.. In Article IV. Section 21, of the 
Articles of War, which corresponds withthe second Sec- 
tion of the Mutiny Act, it expressly declares, that in the 
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before-recited cases, “ the sentence is nevertheless to be in 
conformity to the common @nd statute law of England,” 
whenever it shall be other than death or transportation. 
The word “punishments” being in the plural number, 
does not, F apprehend, give authority for the infliction of 
a plurality of punishments; because it is obvious from the 
context that it is put so merely for the purpose of cor- 
respondence with the previous word “persons,” and the 
subsequent one “ offences,” though no doubt it would 
have been better if the whole sentence had been composed 
in the singular number. 
Section 1V. Mutiny Acr. 


« Provided always, and be it enacted, that in all and every 
case wherein a sentence of death or transportation shall 
be pronounced for any such capital offence, committed at 
any place situate above one hundred and twenty miles 
from the Presidencies of Fort Wélliam, Fort Saint 
George, and Bombay, respectively, and being within 
the territories wider the Government of the said United 
Company, such sentence shall not be carried into execu- 
tion until confirmed by the General or other officer com- 
manding at the Presidency, with the concurrence of the 
Governor General in Council, or Governor in Council, of 
the Presidency in the territories subordinate to which 
such offenders shall have been tried.” 

This section involves several points of considerable 
nicety, and as I was at the head of my department on the 
first occasion of its having been applied to a case, J had 
the fullest opportunity of having the best opinions on the 
subject. Before, however, I enter into its difficulties more 
deeply, let mé* offer a verbal criticism, which if attended 
to, might prove the means of amending the construction of 
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the paragraph. * The General, or other officer, command. 
ing at the Presidency,” has, fh India at least, an equivocal 
meaning ; because here we are in the habits, even officially, 
and in general orders, of denoting by those words the Ge- 
neral commanding the Presidency Division, in proof of 
which an infinite number of examples might be produced. 
In England, the term Presidency is used to signify the 
whole country under one particular government; and 
while the difference is important, a laxity of definition may 
in time become much more so than it is at present. Two 
additional words would perfect the enactment, viz. ‘“ The 
General, or other officer, commanding in chief at the 
Presidency,” &c. and this is decidedly the meaning of 
Parliament. To some the emendation may appear even 
frivolous ;. but when it is considered that one indefinite ex- 
pression frequently gives rise to another, and that in 
cases of life and death, no degree of verbal accuracy can 
be superfluous, nor even unnecessary, I venture to submit 
the proposal to those who can best appreciate ils utility. 

T shall now state the several questions to the discussion 
of which the fourth Section has given birth, and these are: 

Firstly,-—Whether the concurrence of the Governor Ge- 
neral is required to enable the Commander in Chief to remit, 
er commute, a capital punishment, or only to confirm it. 

Secondly,—-Whether any concurrence at all is required, 
in cases where the Commander in Chief is from the be- 
ginning resolved to pardon the criminal. 

Thirdly,---W hether the convict can be pardoned by the 
Commander in Chief alone, after the sentence has been 
confirmed with the concurrence of the Governor General. 

The foregoing were the three principal points into which 
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not beeu settled entirely to my own satisfaction yet. What 
my official argument was, I shall in the first instance sub- 
stantially give, and subsequently adduce that of the learned 
Advocate General, who was afterwards consulted, and 
who, I was gratified to find, concurred, with one or two 
exceptions, in the view which I had previously taken of 
the undecided question. 

In the section which I have quoted, (Section IV.) it is 
stated, that in all and every case wherein a sentence of 
death or transportation shall be pronounced (for the eapi- 
tal offences before specilicd,) *‘such sentence shall not be 
carricd into execution until confirmed by the General or 
other officer commanding at the Presidency, with the 
concurrence of the Governor General in Council, or Go- 
yernor in Council of the Presidency in the territories 
subordinate to which such offenders shall have been tried.” 
It seems to me perfectly clear, that hy the words here re- 
cited, it is to the confirmation only of such sentence that 
the legislature requires the Governor’s concurrence ; and 
that the execution, commutation, or remission, of such 
sentence, (after the aforesaid concurrence is acquired,) rests 
entirely with the Commander in Chief, and in no degree 
whatsoever with the Governor General. 

My opinion is, that the concurrence alluded to being 
granted, does not in any way bind the Commander in 
Chief to execute the sentence, which the Act simply for- 
Lids him to execute without previously obtaining such 
acquiescence. The concurrence is not required for the 
infliction of the punishment, but merely in the legality 
and propriety of the sentence ; in consequence, it may be 
presumed, of the legislature supposing that the advice 
which the Goyernor General may procure would prevent 
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amy improper sentence from being confirmed by him, and 
consequently that no man would be illegally executed, in 
the penalty of whose crime his Lordship previously con- 
curred, even though the Commander in Chief should think 
proper subsequently to direct the infliction of that penalty 
in its most unmitigated form. 

But it is said, that in cases where the Commander in 
Chief is from the beginning resolved to commute, or remit, 
the sentence, thus at once placing out of jeopardy the life 
of the man, there is no necessity for his seeking the 
concurrence of the Governor General at all. My opi- 
nion is, on the following grounds, entirely different from 
this. 

Commutation, or remission, implies previous confirma- 
tion: therefore the sentence of death must necessarily be 
confirmed, before the power of modification can exist; 
and by the Act, it cannot be fully confirmed, excepting 
with the concurrence of the Governor General in Council. 
With regard to all such sentences, I apprehend that the 
hands of the Commander in Chief are tied, until ihe legal 
propriety of the award is pronounced by the Governor Ge- 
neral; for it is requisite to see that a sentence is strictly 
legal before even it is remitted; and it is obvious that the 
pronouncement of its legality is to be inferred from the 
confirmation, and not left to depend on the dictum of the 
Commander in Chief. Strictly speaking, therefore, if the 
latter should remit a sentence, without first getting it con- 
firmed in the manner laid down, he must do so without 
knowing (what the law considers knowledge, I mean) 
whether it is perfectly legal, or not-~his own opinion be- 
ing his only guide, though that of the Governor General 
in Council is made the sine gua non by Parliament. 

T 
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Those who differ from me argue, with much apparent 
reason, that as the Commander in Chief does not intend 
carrying the sentence into execution, the concurrence I 
argue for becomes unuecessary ab initio, because the 
man’s life has ceased to be in danger. To this I reply, 
that such merciful determination can at that time exist 
only in the breast of the Commander in Chief, and that in 
criminal cascs a private sentiment is not to be relied on, 
however great may be the confidence reposed in his Ex- 
celleney by the Governor General. The law, as far as it 
can, provides for possibilities: Now there may be a par- 
tial Coumander in Chief; one who will on occasion allow 
private resentment to operate in individual cases; and 
such a man might insinuate that his intentions were mer- 
ciful, and {lus procure the wisuspecting Goyernor’s con- 
firmation to a sentence either too severe, or altogether 
iegal; whereas an attentive perusal of the trial by the 
latter might Lave saved the prisoner’s life. 

This is to show, that the legislature cannot intend the 
Commander in Chief to act in the matter at all, until the 
Governor General shall have sanctioned ‘the sentence. 
Should the former be himself convinced of the illegality of 
tlie sentence, in consequence of certain informalities on 
the part of the court, of which he is alone the judge, be 
may no doubt annul it at once, and order the culprit to be 
released, or tried again, if the word again may be used 
in a case where, in point both of law and of fact, there has 
been no previous trial, (for an illegal trial is no trial:) 
but my conviction is, that he can neither commute nor 
remit it, without the concurrence herein adverted to, in the 
original sentence of death or transportation. That the 
power of commutation does not lie, from the first, with the 
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Commander in Chief, is very easily demonstrated; for 
suppose the original sentence was transportation, that 
could not be executed until it received the confirmation of 
the Governor General. How, then, can a Commander in 
Chief commute a sentence of death to another punishment, 
which, had such punishment been éfse/f the original sen- 
tence, he could not have inflicted without the specified 
concurrence? I take the last argument to be unanswer- 
able, and it was with transportation as well as death, in 
my mind, that I have been arguing from the first. 

Whether a commutation to imprisonment, hard labour, 
or the like, (for he cannot commute even death to flogging) 
can be made without any previous reference to his Lord- 
ship in Council, will admit of more argument; but Iam my- 
self for the negative side of the question. Before the Com- 
mander in Chiefcan possess the power of commutation or 
remission, it is necessary that he should possess the great- 
er power of infliction; and ke cannot possess that power 
until the Governor General confirms the sentence. The 
words of the Act are, that such sentence shall not be car- 
ried into execution, &ec. and I contend that this means, it 
shall not be carried into execution, in any of its forms or 
degrees, without the specified concurrence ; because the 
evil-minded Commander in Chief, to whom I have already 
hypothetically alluded, might transport a man, or imprison 
him for many years, in consequence of a sentence which, 
perhaps, upon examination, the Governor General might 
find to be inappropriate. 

It has been farther urged, that my interpretation tends 
to place the Governor General in a very disagreeable 
situation, because it merely gives him the revolting power 
of confirming a sentence, but without any right of exercis- 
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ing mercy; and that the sanctioning an execution rests 
with him, while all that appertains to the humanity of the 
case is placed entirely beyond his reach. I do not entirely 
admit this position; but even if it be true, the answer isa 
plain one. The law has so directed, and we have nothing 
todo but to obey. But, after all, is it not extremely proper 
that the prerogative of mercy should be exclusively pos- 
sessed by the Commander in Chief, within whose immedi- 
ate province it is to ascertain the character of the criminal, 
and many minor points, which may very possibly not be 
recorded on the face of the proceedings; and as the con- 
firmation of the Governor General is merely designed to 
vouch for the legality of the trial, his granting it does not 
in any degree concern him in the subsequent conduct of 
the executive authority. 

T had the good fortune to be borne out, I believe, in the 
principal part of the foregoing argument, by Mr. Pearson, 
the Advocate General, to whom the question was ultimately 
referred; but the learned gentleman gave it as his opinion, 
that by the meaning of the Act, the concurrence of the 
Governor General was not necessary in cases where com- 
mutation or remission had been previously resolved on; 
and so quick is his perception of all the bearings of a case, 

(which I had several opportunities of witnessing, in points 
which must, as military law points, have been entirely new 
to him,) and so decisive, and well maintained, are his opi- 
nions, that I confess his dissent in this one instance has 
greatly shaken my former conviction; but I still cannot 
see how death can be commuted to transportation, (the 
latter being itself one of the punishments named in the 
fourth Section, as requiring the Governor’s previous con- 
currence,) though 1 may not persevere in contending that 
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no other sort of commutation is allowable by the terms of 
the Mutiny Act. 

The learned Advocate General grounds his dictum upon 

the eighth Section, the words of which are as follow: 
s “ Provided also, and be it enacted, that in all cases 
wherein a capital punishment shall have been awarded by 
acourt martial, it shall be lawful for the officer Command- 
ing in Chief the forces at the Presidency to which the 
offender shall belong, and having power to appoint or 
authorize the appointment of such court martial, instead of 
causing such sentence’ to’ be carried into execution, to 
order the offender to be transported as a felon for life, or 
for a certain term of years, as to the said officer Command- 
ing in Chief,may seem meet.” 

The word ‘ali at the commencement of the foregoing, 
extract, is said hy the Advocate General to apply to civil 
as well as military cases; otherwise he thinks there 
is no power whatever given to commute a sentence in 
eases which the second Section includes; but by the same 
argument, the Commander in Chief has not the power to 
commute death to any thing éu¢ transportation, as that 
alone is mentioned in the eighth Section; and yet it is 
certain that the former punishment is frequently commuted 
to hard labor in irons on the roads. This is no doubta 
point of great nicety, and one regarding which the Mutiny 
Act furnishes us with an ample store of contradictions, 
which really I confess myself unable to reconcile. In civil 
cases, it is certain that death cannot be commuted to trans- 
portation, (whether or not it can be so to any other penalty,) 
without its previous confirmation by the Governor Ge- 
neral. I took this view of the ease myself, and in it the 
learned Advocate General concurred, so that there can be 
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no doubt whatever of its correctness ; and the same autho- 
rity makes it equally certain that transportation cannot be 
commuted at all, without the consent of the convict himself. 

But if the Commander in Chief has, by the eighth 

Section, the power of commuting a capital punishment to 
transportation in a/Z cases, how comes it that a court 
martial has the power of sentencing the latter punishment 
in only one military one, viz. for desertion? Has the Com- 
mander in Chief the power of inflicting a penalty which 
the court itself has not the power fo award? Jt appears 
anomalous, yet such no doubt is the fact, as the words of 
the law must be now interpreted; though it certainly 
admits of a question whether those words convey the real 
meaning of the legislature. 
« If the word “all” in the eighth Section refers to civil 
cases, it becomes clear that the sentence of death may in 
such cases be commuted fo transportation, without the 
former’s being previously confirmed by the Governor 
General in Council; and yet the learned Advocate Ge- 
neral has given the contrary as his opinion, and is therein 
obviously correct, on which accornt I am strongly dis- 
posed to think, that by the above quoted section, military 
cases are alone referred to. : 

In fine, the second Section involves those who have to 
act upon it, in doubts of a nature sufficiently serious to 
justify, and even to render absolutely necessary, a-refer- 
ence to England, with a view to its emendation---incluging 
that of Sections IV. and VIII. as being intimately con- 
nected withit; and it were well if no other portions of the 
Act were obnoxious to a charge of similar incongruity. 

I think it will not be superfluous here to extend my 
observations on the power or otherwise, of a court, mar- 
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tial to sentence a prisoner to transportation for other 
military crimes than desertion, which latter is alone ap- 
parently contemplated, by it alone being specitied in the 
seventh Section. It has hence even been considered as 
beyond the power of acourt martial to award that penalty 
for any other offence, such as mutiny, and the like; and 
the construction is perfectly natural, though analogically 
I think I can demonstrate it to be wrong. 

The eighth Section, already quoted, ordains, that in all 
cases wherein a capital punishment is awarded, it shall 
be lawful for the Commander in Chief to order the offender 
to be transported as a felon for life, or for a certain term 
of years. Now I should certainly suppose that a court mar- 
tial has the power of awarding any punishment in the 
first instance, to which the Commander in Chief has sub- 
sequently the power to commute; and that consequently 
it may, in any case, adjudge transportation iastead of 
death. It is the sentence of the court which alone gives 
being and activity to the power of commatation bestowed 
by the Act on the Commander in Chief; and it seems ex- 
tremely inconsistent that he can alter a punishment to one 
which the court itself cannot originally award. What 
can be more incongruous, for example, than to say that a 
mutineer cannot be sentenced by the court which judges 
of his guilt, to transportation, but that he may be banished 
by the Commander in Chief, even against his own desire, 
(for many circumstances might concur to make a man 
prefer death,) or in other words, that the latter may law- 
fully do that in the way of punishment, which would be 
unlawful if done by the former. 

I am persuaded that Parliament did neither perceive 
nor intend this anomaly ; for I think I could show it to be 
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absolutely illegal. When a court adjudges an offender ta 
suller death, it to all intents and purposes renders him 
liable to the lesser punishment in the place of it ; and con- 
sequently any punishment to which it may be commuted, 
becomes virtually the sentence of the court, and has the 
court’s sanction to its being awarded. But if the court 
has not the power of adjudging transportation, the Com- 
mander in Chief literally inflicts it without any competent 
authority, and, in fact, without any trial at all---inasmuch 
as it then becomes a punishment which is not a legitimate 
consequence of the verdict. 

Ifthe court wants this power, then does the Commander 
in Chief direct a punishment without the intervention of 
the court; and if he can thus condemn a man to transport: 
ation, he might just as well be empowered to do so with= 
out the formality of a trial at all; for it is nothing to say 
that the commutation is favorable to the prisoner, because 
flogging would be a favorable commutation of death, and 
yet we know that not one lash could be lawfully inflicted 
in liew of it. Neither will it do to say that the man so 
transported has at any rate been found guilty of the crime 
for which he suffers, because the same argument would 
apply to every other sort of commutation, and yet we are 
aware that to such arguments the law will not listen. 

IL think, then, that to restore consistency, a court martial 
either has, or ought to have, the power of sentencing an 
offender to transportation, in all cases of a capital nature, 
and where a discretionary power is vested in the court by 
the words “shall suffer death, or such other punishment 
as shall be awarded by a general court martial.” 
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Section XIV. 

“And be it further enacted, that it shall and may he 
lawful for the Governor General, or Governor in Council 
of any of the said Company’s Presidencies in India, to 
Suspend the proceedings of any court martial which may 
at any time be holden upon any person belonging to such 
Presidencies respectively.” 

Of this enactment I ‘confess myself unable to discover 
the reason; and it immediately Sives rise to the important 
question, Has not the Commander in Chief the power to 
suspend the proceedings? or, Had he heretofore that 
power, which the present Specilication of the Governor 
General in Council takes away? If the proceedings of a 
court martial can be suspended at all, L should, prima 
facie, conceive that the power which convened the court 
could likewise at any period of time dissolve it; and it 
would undoubtedly bea novelty to see the above law put 
into effect by the Commander in Chief directing a court 
martial to try an offender, and the Governor General 
_ interfering to prevent it. On the whole, it appears to me 
to be both an invidious, and a most unnecessary provision, 
and calculated to oecasion a clashing of authority, even 
where pains might be taken to avoid it. 

The fifteenth Section empowers the Governor General 
to convene courts martial, and to authorize any general 
or field officer to convene them: but Suppose it should be 
acted upon? By the rules of military law, the sentence of 
a court martial should be confirmed by the same authority 
which directed its assembly; and thus we might have 
officers and men punished in every way without ihe know- 
ledge, or at alt events without the concurrence, of the 
Commander in Chief, in whom alone ought to rest all such 
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power, as he is alone responsible for the discipline of the 
army. 

But the scction just referred to presents a contradiction, 
when compared with the second section; in as much as in 
this one the transfer of the power to convene courts mars, 
tial is limited to the selection of a proxy, not under the 
rank of a field officer; whereas in the second section the 
Commander in Chief is enabled to issue his warrant to 
any general or other officer (making no limitation of 
rank,) “having the command of a body of troops,” em- 
powering them respectively to appoint general courts 
martial as occasion may require, &c. The second Section 
particularly relates to civil cases; but it is strange (if the 
inténtion be what the words express,) that greater latitude 
should be allowed in regard to them, than in cases purely 
military, and where less form, and a greater degree of sum- 
mariness, are allowable. 

. Section XXVIU. 

“Provided always, and be it further enavted, that at all 
general courts martial, to be held by virtue of this Act, 
every member, before any proceedings be had before such 
court, shall take the following oath upon the Holy Evan- 
gelists,” &c. 

The foregoing is defective, in as much as the oath is 
likewise administered at native courts martial, but the 
members of which cannot take it upon the “ Holy Evange- 
lists.’ After these words, therefore, should be added, 
“or in such other lawful manner as the circumstances 
may require,” or words of a similar meaning, because at 
present the native oath is administered on the authority 
of a local order only; though, if it were considered necessa- 
ry (vide Section KXVI) to provide for the swearing of 
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witnesses, one would think it could not be deemed less so, 
to provide in like manner ‘for that of the members who 
are to decide by the evidence which shall be brought be- 
fore them. The same remarks will apply to Section 
XXVIIL. relating to other than general courts martial. 
° Srction LVII. 

“And be it further enacted, that in all places where the 
said Company’s forces now ave or may be employed, or 
where any body of his Majesty’s forces may be serving 
with the forces of the said Company, situate beyond the 
jurisdiction of the Courts of Requests, establisbed at the 
cities of Calcutta, Madras, and Bombay, respectively, 
actions of debt, and all personal actions against such 
ofticers, non-commissioned officers, or soldiers, all persons 
licensed to- act as sutlers to any corps or detachment, or 
at any station or cantomnent, or other persons amenable 
to the provisions of this Act, or resident within the limits 
of a military cautonment, shall be cognizable before a 
Court of Requests, composed of military officers, and not 
elsewhere; provided the value in question shall not excced 
four hundred sicca rupees, and that the defendant was a 
person of the above description when the cause of action 
arose; which court the commanding officer of any station 
or cantonment is hereby authorized and empowered to 
convene; and the said court shall in all practicable cases 
consist of five commissioned officers, and in no instance of 
less than three, aud the president thereof shall not be un- 
der the rank of a captain; and every member assisting at 
any such court, before any proceedings to be had before 
it, shall take the following oath on the Holy Evangelists ; 
which oath shall be administered by the president of the 
court to the other members thereof, and to the president 
; "  K2 
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by any member having first taken the said oath; (that 
is to say :) 

“7 ———— swear, that I will duly administer justice, 
according to the evidence, in the matter that shall be 
bronght before me. So help me God. 7 

“And every witness before any such court shall be ex- 
amined on oath, which such courts are hereby authorized 
to adininister, or if natives of the East Indies, on oath or 
solemn declaration, as the circumstances of the case may 
require; and if shall Le competent for sneh courts, upon 
finding any debt or damage due, either to award execution 
thereof venerally, or to direct that the whole or any part 
thereof shall be stopped and paid over to the creditor out 
of any pay or public money which may be coming to the 
debtor in the current, or any future month ; and in case the 
execution shall be awarded generally, the debt, if not paid 
forthwith, shall he levied by seizure and public sale of such 
of the debtor’s goods as may be found within the camp, 
garrison, or cantonment, under a written order of the 
commanding officer, grounded on the judgment of the 
court ; and the goods of tlie debtor, if fomnd within the 
limits of the Company's garrison or cantonment, to which 
the debtor shall belong at any subsequent time, shall be 
liable to be seized and sold in satisfaction of any remaindér 
of such debt. or damages; and if sufficient goods sha not 
be found within the limits of the camp, garrison, or cantun- 
ment, then any public money, or any sum not exceeding the 
half pay accruing to the. debtor, shall be stopped in liqui- 
dation of such debt or damage ; and if such debtor shall 
not receive pay as an officer or soldier, or from any -pub- 
lic department, but. be a sutler, servant, or follower, he 
shall be arrested by like order of the commanding officer, 
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and imprisoned in some convenient place, within the mili- 
tary boundaries, for the space of two months, unless ‘the 
debt be sooner paid ; provided always, that fron and after 
the time limited for the commencement of this Act, so much 
of the act passed in the fifty-third year of the reign of his 
Tate Majesty King George the Third, intituled, An act for 
continuing in the Last India Company for a further 
term the possession of the British Territories in India, 
together with certain exclusive privileges, for estublish- 
ing further Regulations for the Government of the said 
Territories and the betten: administration of Justice 
within the same, and for regulating the Trade to and 
From the places within the limits of the said Company's 
Charter, as gives to magistrates the cognizances of debts 
due from officers or soldiers being British subjects, to the 
natives of India resident without the jurisdiction of the 
Courts of Requests, therein mentioned, shail be, and the 
same is hereby repealed accordingly.” 

1 have quoted at length the above section, in consequence 
of the many doubts and differences of opinion which I be- 
lieve it has occasioned ;.and I shall now proceed to lay my 
own thoughts on its meaning deferentially before my rea- 
ders. The principal points of doubt are, whether these 
courts can be composed of native officers ; whether their 
decision can be appealed from ; and whether their sentence, 
or award, can be revised; and of each of which important 
questions, I am, after very great deliberation, for the nega- . 
tive side. There are other minor points, which wilh he 
incidentally noticed, but the above are the principal ques- 
tions, on which opinions are.so much divided. And, first, 
as to whether a military Court of Requests can be com- 


posed of native officers, which I am decidedly of opinion 
it cannot be. 
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The constitution of those courts is provided for fully by 
the before recited section, and it is therein expressly or- 
dained, that the president shall not be under the rank of 
a captain. Now a subadar-major (the highest native 
officer we haye,) is ander the rank of even a subaltern, and 
that bar is therefore rendered insuperable; but that is not 
the only one which the Act throws in the way. It com- 
mands thatthe oath shall be taken on the Holy Evangelists, 
and in this there is no inadvertence, because farther on we 
find the swearing in of natives, in the case of witnesses, 
provided for. Moreover, there is a third bar to the consti- 
tution of native Courts of Requests, if possible still 
more difficult to be got over than either of the other two, 
(each of which is, per se, a quite sufficient preventive.) 
which is, that the Act empowering the local Government to 
establish regulations for the better government of these 
territories, and the better administration of justice within 
them, is, in the above quoted section, expressly repealed, 
as far as it-relates,to.the, eldmode_in which. such debts 
were recoverable. 

Tt has been said by some who desired to have the 
Courts of Requests composed in certain cases of native 
officers, that the present Act (4th Geo. IV. c. 81,) empow- 
ers the Government to frame military local rules and regu- 
lations for the better government of the native army ; but 
Tdeny that it gives any such power in this case; and at 
any rate, it must be very clear that when Parliament, from 
motives of expediency, authorizes the framing of local 
regulations, it only alludes to sach matters as it itself may 
not have provided for. It were both monstrous and ab- 
surd to suppose, that Parliament would confer upon any 
inferior power, authority to-enact laws different from, or 
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subversive of, those which were enacted by itself; and 
hence the certainty that this Government can only frame 
laws for such cases as the Act of Parliament has not pro- 
vided for in any other way: 

. The factiis, that-a great’ part of the power now vested 
in Courts of Requests was formerly held by the Magistrate ; 
and where jurisdiction is transferred from the civil to the 
military tribunals, there can be no doubt that it is intend- 
ed to be exercised by European officers ; and on this prin- 
ciple Ivhave very great doubts in my own mind-whether 
even a native court’ martial ean-lawfully try any one for 
the crimes enumerated in the second section, which: evi- 
dently contemplates both Natives and Europeans. 

Tt will not be a tenable argument in favour of native 
Courts of Requests, to adduce.the case of courts martial, 
which are composed of native officers, although the'Act 
does not contemplate -any Hut European ones, because the 
casgs are essentially different ;—in the latter there is a 
power vested in the Government which enables it to form 
such courts ; butin the former, there is zo such power given; 
and as itis now intreduced for the first time into the Muti- 
ny Act, it must be presumed that all has been:done which 
the legislature intended. : 

Next, as to whether the decision of the Courts of 
Requests can be appealed from ; and it appears to me clear 
that it camot; not only because there is no provision for 
such a course in the Act, but because it ordains that the 
specified actions “ shall not be cognizable elsewhere,?: I 
imagine its decision must, therefore, be considered fimal, as 
is that of the corresponding court in: Caloutta ; for we all 
know, that even from an inferior court martial no appeal 
could lie to a general one, were it not particularly provided 
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for by the Act of Parliament 3; and that the ablest writers 
on military law have doubted, and with good reason, whe- 
ther such appeals can be made in any other than the speci- 
fied case. Besides, to what tribunal could an appeal from 
the Courts of Requests be made? Not to another Court of 
Requests, any more than the Same, cause could be carried 
from one inferior court martial to another ; because the na- 
ture ofan appeal is, that it must be tried by a higher pow- 
er than that appealed from, and all Courts of Requests are 
precisely alike. Not before a general court martial, or a 
civil court, because the Act declares, that such causes shall 
not be tried elsewhere than before a military Court of 
Requests; and thus the question is decided satisfactorily 
against an appeal*, ; 

* Tam acquainted with instances in which a plaintiff, having 
failed to prove his claim to the satisfaction of ‘a Court of Requests, 
has been subsequently hronght to a court martial by the defendant 
for having made a fulse complaint. It would be difficult to conceive 
any thing more unjust, if not absolutely illegal, than this ; for on 
the same pernicious PRTAPIS*Biery prosectitor “Would Be liable to 
punishment, if he failed to prove the charge which he adduced, no 
matter before what court; butin cases like those alluded to, the 
hardship of such retaliation becomes extreme indeed. The loss, or 
non-existence of a. voucher, or an error in the account, or any 
other similar cause, may be the means of rendering the proof in 
complete; and yet it seems the complainant is to be afterwards tried 
by a court martial, forhaving asserted what he failed to prove by sub. 
sequent evidence! This appears to me to be monstrous; nor can 
Tsee why the defendant should not be equally liable to the same 
process for the very same offence ; viz. when he declares he does 
not owe the alleged sum, and it is clearly proved by the plaintiff 
that he does. It is true, that there is no other mode of punishing 
® person who happens to make a ilagrantly false complaint,“as there 
is in the civil Courts of Requests, where the costs always attend 
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The third point is, whether a commanding officer can 
order the decision of these courts to be revised, and whe- 
ther he can disapprove of, or refuse to carry it into execu- 
tion; and this is intimately blended with the matter just 
discussed, because, in a limited sense, a revision, or a dis- 
approval, is of the nature of an appeal. Itis too much 
the practice, as far as I have been able to learn, to refer 
to the law as it exists with respect to courts martial, for 
the purpose of putting the wished-for interpretations on the 
clause about the Courts of Requests ; although the latter is 
one of the few clauses, which is perfectly clear, and which 
will not endure any other than the manifest construction. 
By this mode of reasoning there are some who conceive 
that the decision of a Court of Requests may be revised 
once, without ever appearing to remember that the Act 
particularly authorizes such revision of a court martial 
sentence, which otherwise could not be revised, and 
that it does mot authorize that procedure in the other 
case. 


upon the nonsuit, and are, indeed, invariably paid by the unsuecess, 
ful party; but this. might be obviated by empowering the military 
court to inflict a fine in all such cases, equivalent to a certain 
portion of the contested amount: and in truth, if the defeated party 
were in every case to be thus mulcted, it would greatly diminish the 
frequency of trials, as then a person would not be likely to claim 
what he felt was not actually due to him, nor would he refuse to 
satisfy a demand which he felt to be justly made. Having to be 
composed of European officers, the frequent assembly of thesg 
courts has become a serious evil; but it would be remedied by the 
adoption of fines, as I have recommended, and the courts themselves 
brought thereby nearer to the original ones, which they are avow- 
edly intended to supply, in all places beyond the former’s jurisdic. 
tion. 
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In fact the nature of the two tribunals is essentially dif- 
ferent, and itis vain and puerile to attempt to illustrate 
the one by means of the other; for we cannot argue.even 
analogically from the practice of courts martial, to shew 
what that of the new courts ought to be. The duty of the 
latter is clear and simple; and to mix it up, in the least” 
degree, with that of a totally different court, can only 
have the effect of rendering it. perplexed and dubi- 
ous. - - : : ‘ ; 

It is equally easy of demonstration, that the commanding 
officer cannot disapprove of the award here spoken of, nor 
refuse to carry it into execution; for, in the first place, his 
approval.is not laid down as necessary to the completion of 
the decree; and, in the second, he is positively directed to 
proceed immediately and carry it into execution, by 
grounding his subsequent orders on the judgment of the 
court. Now if he had the power of a negative, as he has 
in the case of courts martial, he would not be peremptorily 
directed to give ,eflect.to,the decision ; and it appears to 
me not more clear from the strong and unambiguous 
terms of the section, than from the very nature of the case 
itself, that a commanding officer has no power of inter- 
ference whatever with a Court of Requests, and that his 
cither directing a revision of the award, or calling on the 
members to state their reasons, is alike unlawful in point 
of fact, and incapable of being justified by even plausible 
argument. 

But it is not seldom that a Court of Requests falls into 
serious errors in the wording of its decree, and in that case 
itis plain that the commanding officer is not bound to 
attend to more than the actual amount which is directed 
to be levied; for the court has no right to lay down the 
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manner in which recovery is to be made, excepting in the 
very terms of the Act of Parliament. Thus, where a per- 
son not in receipt of pay of any kind (suppose him a sut- 
ler,) has a decree given against him for twenty rupees, and 
the court orders it to be paid by instalments of two rupees 
per mensem; this is ilegal, and the commanding oflicer 
should, on finding the sum itself duly awarded, proceed,to 
levy it by seizure, and sale of the party’s goods, or (where 
noue are to be had) to imprison the debtor for the space of 
two months, unless the amount shall be sooner paid;.and 
not follow the directions of the court, which, being contrary 
to the Act, are to all purposes null and void: though a 
mere error in directing ow a debt.is to be levied (so long 
as it is discovered in time to prevent its being acted on.) 
will not-obliterate the debt itself, nor vitiate the award of 
the court, goad hoc, I apprehend. tte 

Another point_to, be considered is,, that of a Router cliiie? 
as in this case. A servant sues his master for amount of 
wages, and the court finds acertain sum due. But defend- 
ant pleads that his servant caused him aloss by breakage, 
regarding which the court. being satisfied, awards half of 
the wages due to the master in. satisfaction, of his loss. 
This I hold to be perfectly correct ; though perhaps, in 
strictness, the court should make two distinct cases of it, 
by first deciding on. the servant’s claim, and afterwards 
reconstituting itself, by administering the usual oaths, for 
the purpose of investigating the complaint of the master, 
which would then be properly a new case, though eggenti- 
ally, and in point of fact, a counterclaim merely... 

But where a counterclaim, is made, as in the foregoing 
instance, and the court. proceeds by way of fixe upon the 
servant lor the loss caused to his master, it exceeds its 
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authority, which does not extend to mulcting, and the 
money so levied is illegally taken, jand might doubtless be 
recovered in a court of law, with costs; so that great cau~ 
tion should be shewn by every Court of Requests in ad- 
hering punctually to the words of the Act, which are very 
cléar, and cannot lead it astray, if attentively perused. 
In nio”tase whatever should the sum decreed be carried 
(as I believe it has been) to the account of Government, 
who is not in any way aparty to the cause, and whose in- 
terference in that way might be productive of very ill con- 
sequences. The party claiming, and no other, is entitled 
to the amount decreed. 

Perspicuous as in my opinion the 57th Section of the 
Mutiny Act is, it has nevertheless been misinterpreted, not 
only by individuals, and by Courts of Requests collectively, 
but even by the Government itself, in the orders issued 
to enforce it, and especially in the one which I am 
about to quote. It is by the Governor General in Council, 
under ‘date ‘the: 11th tof Marck: 1826,-and-rans .as fol- 

" lows. < ‘. 

« Section 57 of the New Mutiny Act, 4 Geo. IV. declares 
that claims for debt against officers, non-commissioned 
officers, soldiers, sutlers, &c. being British subjects, if 

"the said claims exceed four hundred rupees, cannot be tried 
and determined by military courts. Such parts, therefore, 
of the general orders of the 16th of August 1822, and 14th 
of October 1824, as give to those courts, in certain situa- 
tions, authority to try and determine claims for debt to any 
amount against British officers, &c. are cancelled, and the 
military courts in question are in future to be guided by 
Section 57 of the Act in the recovery and trying of claims 
for debt against British subjects.” 
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« Asregards officers, soldiers, retainers, &c. being natives 
of Tadia, the general orders above adverted to are still in 
force; and claims for debt to any amount against such .na- 
tive officers and soldiers, &c. stationed or serving beyond 
the British-territories, shall. still be considered in full 

“force.” 

Here is an order directly at variance with the clause on 
which it professes to be grounded, and the variation from 
the principles of that clause is by no means so trifling as to 
be immaterial ; for it appears to me in some places to limit 
the authority of the Act, and in‘others to go beyond it, and 
in both cases unnecessarily, for the section itself is so 
complete that it does not leave any point unprovided for. 
First, the order says, that the 57th Section declares, that 
claims for debt against officers, soldiers, &c. “ being 
British subjects,” &c. Now this the clause does not 
say, either by words or implication ; for it most particularly 
includes not only all those who are attached to an army, 
such as sutlers, and the like, but all who reside within the 
limits of a cantonment, whether they are British subjects or 
not. a 

The term “ British subjects” is not once mentioned in 
the enactment; but at the conclusion of it, a former law, of 
a much less extensive nature, giving magistrates cogni- 
zance of debts due from officers or soldiers being British 
subjects, to natives of India, is repealed; because the larger 
powers now given to Courts of Requests include it. That 
law provided for nothing but the recovery of debts due to 
natives from British officers, whereas the present one em- 
powers all parties to sue each other reciprocally, who come 
under the descriptions enumerated; but because a law is 
recited for the very purpose of being annulled, it does not 
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follow that any words of that law are to be added to the 
new one; on the contrary, these very words are repealed 
along with all the rest of the enactment. 

The 57th Section is completed before the former law is 
introduced, and the proviso for its abrogation does not in 
any way alter the meaning or intent of what has gone be- 
fore. It is, therefore, perfectly clear, that the general orders 
above quoted are erroneous in regard to what they say 
about British subjects, and that the Act itself is not so 
limited. 

The orders limit the jurisdiction of the court to « the 
recovery and trying of claims for debt against British 
subjects,” thus not only confining the operation of the law 
to that class, but to claims against them; whereas nothing 
can be more certain, than that a British subject can now sue 
a native of India, in like manner as he can be sued himself. 

The second paragraph of the foregoing orders I take to 
be equally erroneous ; for in the first place, the 57th Section 
manifestly includes a//_places in .which our troops may 
be.serving, without the jurisdictions of the several Courts 
of Requests at the three Presidencies; and in the second. 
place, it does not authorize a higher than the specified gum 
to be sued for in that way, under any circumstances. Its 
words are remarkably full and clear. It says: ‘ 

« And be it further enacted, that in ald places where the 
said Company’s forces now are or may be serving,” &c. 
“ situate beyond the jurisdiction of the Courts of Requests,” 
&c. and as in other parts of the Mutiny Act, a distinction 
is drawn between the two sides of the Company’s bounda~ 
ries, there can be no doubt that one would have likewise 
been made here, had not the intention of Parliament been, 
that wherever troops were serving, their pecuniary claims 
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against each other should be decided instantly by a military 
Court of Requests. I doubt, therefore, whether in any 
case (with reference to the locality,) a debt exceeding four 
hundred rupees can be tried before those courts; but as to 
the other errors I have pointed out, I am perfectly certain 
that I have viewed them correctly. 

As the general order now stands, a Court of Requests 
cannot take cognizance of any action, unless it be against 
a British subject, or without the Company’s territories, 
whereas the.Act declares, that all such actions are so cog- 
nizable be they againstawhom,they may, so long as the de- 
fendant is, or was at the time the cause of action arose, a 
resident (no matter in what capacity) within a military 
cantonment. Neither does it matter who the plaintiff is ; 
but by the interpolation of the words “ being British sub- 
jects,” where they are not, and are not intended to be, in 
the Act itself, the,whole:tenor. of the clause is altered, and 
the very design of the legislature contravened... -. 

Section LXII. 

« Provided always, and he it further enacted, that nothing 
in this Act contained shall in any manner impeach or affect 
anygnatters enacted or declared respecting officers or sol- 
diers being natives of the East Indies, or other places 
within the limits of the said Company’s charter, contain- 
ed in the said Act passed in the fifty-third * year of his 
late Majesty, but that all such matters shall be of the same 
force, in respect of such native officers and soldiers, as if 
this Act had not been made.” ee 

Considering how few are the means of reference in the 
possession of officers of the- army, particularly in legal 

* In the marginal observation, it is put the 55th Geo. UL which is 
au error of the press, 
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matters, and how necessary it is to bring into one view all 
the laws by which they are governed, in order to avoid 
perplexity, and a clashing construction of different Acts, 
I see much reason to regret, that when the present Act 
was resolved on, all preceding ones were not totally re- 
pealed, and every point included in this, which was 
thought necessary for the better government of the army. 
As it now stands, it expressly legislates for natives of the 
East Indies, in a great many cases, if not in every case; 
and how are the generality of officers to know in what 
respects the old and new Acts vary? In the annual Mu- 
tinySAct there are no such misleading references, and I 
cannot help thinking that they were given to us merely 
to save the time and labour of those who drew up the pre- 
sent code, and who most probably did not pay the minutest 
attention to the correspondence between what had been 
done and what they were doing. There is no question 
that another Mutiny Act will, for it must, be ere long 
passed ; and it is really to he hoped that a little more pains 
will be taken with it than what appear to have been be- 
stowed upon this one, which cannot, save for the purposes 
of flattery, be said to confer any thing but discredit on the 
talents and judgments of all who had any hand in its com- 
pilation, 

The foregoing observations, if not all which have occur- 
red to me, are yet all which I deem it necessary to make 
on the Mutiny Act, in furtherance of the object I have in 
view, and which would not be more perfectly attained by 
the excrcise of verbal criticism; to which, however, the 
greater part of the sections is most blameably obnoxious, 
and which in a civil court might be considered to Vitiate them 
entirely. T have confined my remarks solely to those more 
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prominent irregularities, or negligences, which are calcu- 
lated to give rise to much difference of opinion, and which 
have not yet been decided upon by any competent autho- 
rity; while. the minor deviations from legal accuracy J 
have thought it as-well to-leave annoticed, lest by making 
them points of discussion, I should only be adding to doubts 
which are already abundant. The little I have said may 
serve at least to draw attention to the general inefficiency 
of the Act; and if it do not assist in elucidating the obscuri- 
ties, it will be sufficiently useful, if it shall prove the means 
of attracting towards them the attention of those by whom 
alone they can be dispelled. : 


oo 
ARTICLES OF WAR. 


Where the Mutiny Act is defective, it plainly follows that 
the Articles grounded upon it must be so likewise, in the 
same cases; and therefore the discovery of an error.in the 
former, prepares us to meet with it in the corresponding 
part of the emanating code. But the Articles of War 
abound in errors of negligence peculiar to themselves; and 
indegd it cannot be considered very surprising, that, where a 
Jaw is suffered to pass through Parliament, with all its im- 
perfections on its head, another law, which has not the same 
degree of supervision, should prove upon examination to be 
even more defective. It is very evident, that to whosever 
hands the task of compiling our military code was entrust- 
ed, the execution evinces a very lamentable degree of care- 
lessness and ignorance; and it astonishes me to think a 
person so incompetent, whoever he was, for I have not the 
most distant idea, should have been fixed upon for a ser- 
vice, in the perfect performance of which so many thousands 
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were so deeply interested. It is obvious that no one was 
either employed or consulted, who possessed the least 
knowledge of Indian military affairs, whatever might have 
been his pretensions to such knowledge; and it must be 
equally obvious, that without such a person’s advice and 
assistance, a code of Articles should not have been compiled. 

They are, for the most part, a mere copy of those 
which accompany the annual Mutiny Act, (as if every shoe 
should be made upon the same last,) and the consequence is, 
that with reference to this army, there are several of them 
expressed in very inappropriate terms, and thus are added 
other faults to those which the Articles of War for his 
Majesty’s army already contain, and the whole incongru- 
ous mass presented ag a guiding beacon to the Company’s 
forces. I shall take the Articles in order, omitting the 
many which require nothing but additional verbal accuracy, 
and noticing only those which contain errors of a mere im- 
portant nature, and which, I trust, to be rectified, require 
nothing more than to be pointed out by even so unimport- 
ant an individual as myself. 

SrcTion I.—ArtIcLr TI. 

« All officers and soldiers not having just impediment 
shall diligently frequent divine service: such as wilfully 
absent themselves, or being present, behave indecent- 
ly or irreverently, shall, if commissioned officers, be 
brought before a court martial, there to be publicly and 
severely reprimanded by the president ; if non-commissi- 
oned officers or soldiers, every person so offending shall, for 
his first offence, forfeit six anas, to be deducted out of his 
next pay ; for his second offence he shall not only forfeit six 
anas, but be laid in irons for twelve hours; and for every 
like offence shall suffer and pay in like manner: which mo- 
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ney 80 forfeited shall be applied to the use of the sick 
soldiers of the troop or company to which the offender be- 
Tongs.” 

It is injudicious, to say the least, ever to have a law, es- 
pecially a military one, retained in the code after it has be- 
come a mere dead letter, or incapable of being acted upen 
at all; and upon this principle the above article should cer- 
tainly be expunged, and a more appropriate one inserted in 
its stead. It appears to be continued, without the least re- 
flection, for the purpose of showing a regard for religion ; 
but I venture to say that it is little, if- at all, better than 
a mockery of religion, to make a regulation for its protec- 
tion which never is enforced, and which I maintain cannot 
be enforced with legal propriety. In this country in parti- 
cular, it is never thought of being applied to commissioned 
oflicers of the native army, and to the soldiers of course it 
cannot be applied ; but supposing that a commandant, in the 
height of zeal, should determine on its due enforcement, 
how, I would ask, is he to execute his intentions? The 
words are, that if an officer shall wilfully absent himself 
from church, or, being there, shall behave himself in an 
irreverent manner, le shall be brought before a court mar= 
tial, and reprimanded by the president. 

In the first place, as the irreverence is not attempted to 
be defined, I must be informed who is to decide upon it, 
and what irreverence is. It will depend entirely onthe feel- 
ings of the spectator. A very pious person would deem a 
passing smile irreverent, or a momentary whisper, and ano- 
ther would consider it an indecorum to fall asleep. But 
supposing the point to be decided by competent authority, 
‘the next thing is, how to inflict the punishment. A general 
court martial is to be convened, before which the delin- 
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quent is to be taken, and there severely reprimanded by the 
president! It seems, then, there is to be no trial to pre- 
cede the punishment, and that the Commander in Chief is 
for once to relinquish his negative power in respect to the 
sentence. The reprimand is to be given semmarié et de 
plano, and nothing is provided for in the way of proof, nor 
of avy thing else which is required on such occasions. 
Does not the reader now perceive the absurdity of the rule, 
as contained in the illegality of punishment without trial, 
and punishment too in an unauthorized way? And is it 
not extremely improper to have so useless an order in a 
matter concerning the religion of our country? Surely it 
would be easy to obviate the objections to it, though in 
uo event will it ever be more in this army thana mere dead 
letter ; though, as it does apply to the small proportion of our 
European soldiery, it may as well be put into a state'fit 
for use as allowed to remain in its present inefficient form. 

So with the non-commissioned. officers and soldiers. 
They are to forfeit a.part of their pay, apparently. without 
any trial, and to be put-in irons for twelve hours ; but how 
far the former at all events can be done, I leave it to better 
military lawyers than myself to decide, and shall merely 
say, that the whole Article requires great amendment, be- 
fore it can be justly quoted as a safeguard to protect our 
religion from irreverence. 

Section IV.—ArticeE IIE. 

« Any officer who shall be convicted before a general 
court martial of having taken money by way of gratifica- 
tion, on-the mustering any regiment, troop, or company, 
or on the signing the muster rolls, shall be displaced from 
his office, and sutfer such other penalty as he is liable to by” 
the said Act.” 
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I am utterly at a loss to comprehend the meaning of the 
above Article, and I believe I shall not prove singular in 
ny want of penetration. To what species of officer does 
it allude, and from what office is he to be displaced? It 
can only mean the commanding officer of the regiment, 
troop, or company, or the commandant of the station, at 
which such muster is taken; and how they are to be « dis- 
placed from their office” I am very uch at a loss to un- 
derstand, unless the strange phrase shall be construed into 
cashiering or dismissal, which ¥ conclude it cannot be by 
any ingenuity of interpretation. In the first place, the per- 
sons who inserted the Article should have known that it is 
not the practice for, nor in the power of, courts martial 
to displace any oflicer from his office, as neither the reten- 
tion of commands nor staff situations can in any way: be 
interfered with by that tribunal, save where a confirmed 
sentence of dismissal involves the loss of all military. pre- 
ferments ; and in the next place, it is well known, that in this 
army there is no mustering officer who has any office (in 
the military sense of the term) to be displaced from. The 
fact is, that the Article is a verbatim transfer from the 
annual code, to which the different way in which musters 
at home are taken adapts it, and. is no more suited for a 
place in our Articles of War than the regulations relating 
to billets. Those are the points in which is shown that 
blameable carelessness of which I have spoken, because 
they manifest a total want of enquiry and consideration on 
the part of those who were employed upon the compila- 
tion, and too clearly show the necessity of an Act and Ar- 
ticles being drawn up here, and sent home to be confirmed, 
and turned into a law in the customary manner. 
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SEcTION X.--ARTICLE Il. 

“If any inferior officer, non-commissioned officer, or 
soldier, shall think himself wronged by his captain, or 
other officer commanding the troop or company to which 
he belongs, he is to complain thereof to the commanding _ 
officer of his regiment, who is hereby required to summon 
a regimental court martial for the doing justice to the com- 
plainant, from which regimental court martial either party 
may, if he thinks himself still aggrieved, appeal to a general 
court inartial,” &c. 

The foregoing is one of those enactments which, having 
been onee permitted to enter the egde, is considered to 
have a title to perpetual possession of its place ; but a more 
absurd one could certainly not he pointed out by the most 
jealous examiner of the whole compilation. It is incapable 
of ever heing ‘raised out of its dormant state for the pur- 
pose of being acted upon, and it at once demonstrates the 
inattention ( would rather use the word than ignorance) 
of the framers, and. gives that character of imbecility to 
the code of martial law, which is inseparable from the ex- 
istence in it of rules and orders which cannot be executed, 
and which must therefore be, of course, derided. 

To say nothing of the injustice to the soldier of limiting 
his right of complaint to the sustaining wrong from the 
oflicer commanding his troop or company, how is it possi- 
ble for the commanding officer of the regiment to bring a 
commissioned officer before a regimental court martial? A 
court of enquiry cannot be understood, because an appeal is 
talked of farther down, and an appeal implies previous deci- 
sion against the appellant; so that upon the whole the above 
is an Article which is incapable of emendation, and which 
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requires the substitution of an entirely new one, (the same 
remark is applicable to the preceding Article of the same 
section, in which the limitation is similar,) before its spirit 
can be acted upon, however obvious it undoubtedly ap- 
pears. , : 
:: Section XIL---Articie II. 

« All non-commissioned officers and soldicrs, who shall 
be found one mile from their quarters, garrison, or camp, 
without leave in writing from their commanding officer, 
shall suffer such punishment as by the sentence of a ge- 
neral or regimental court magtial shall he awarded.” 

This article presents another of those strict imitations 
of, and copies from, the annual code, which are so misplaced 
in ours, and which therefore (it cannot be too often repeat- 
ed) lead ta a disregard of the whole mass, on the part of 
the troops, which to a certain extent is effected by their 
weakness. cs apeticeten Sao 

The prescribed distance should be at least two cose (the 
coss of the country in which the troops may be;) for the 
villages to which it is frequently necessary for the men to 
go, are often at that distance, and hence the rule is never 
attended to ;—so little so indeed, that while a sepoy takes 
care to be present at roll-call, he may go to any feasible 
distance in the intermediate time, but must sleep in the 
lines at night. The causes of the limitation at home, are 
not existent in India, and the absurdity must be evident 
of acting here upon the effects. 

Section XII.—ArticLe XII. 

“Whosoever of the forces employed in foreign parts 
shall force a safeguard, and shall be convicted thereof by a 
general court martial, shall suffer death, or such other pa- 
nisbment as by such court shall be inflicted.” 
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Formerly the penalty for this offence was death, without 
any discretionary power being vested in the court; and 
with respect te his Majesty’s forces, it is so still ; but the 
mitigation is a just one, and.whoever suggested it deserves 
the tribute which is due to so much humane consideration. 
But I have known doubts entertained by the highest au- 
thorities respecting what the term Safeguard precisely 
means ;—-whether it is confined to an escort, or extended to 
a centinel.. It is really not a question which is easy of 
solution, as I am not aware of any characteristic in the 
duty of the former, which may not be found in the latter 
also, 

Anescort has charge of more than a simple sentry has, 
but the nature of the charge is in many instances precisely 
the same ; and as no part of the Articles of War provide 
for the offence of “ forcing a sentry,” it may be fairly in- 
ferred that his protection is included in the provision for 
a safeguard. Let us narrow the case. Suppose that an 
escort halts, and. one.seniry: is placed over the stores while : 
the rest of the party repose themselves, and suppose that 
sentry is forced; I should tzink that undoubtedly the in- 
trader would be strictly within the meaning of the Article, 
Again, suppose the duty of. the escort to-be aver, and the 
stores, treasure, &c. deposited in the destined place. A 
sentry is placed over them in the usual manner, and is 
forced. Surely that which was deemed so sacred while un- 
der the protection of an escort, is not deemed less 80 
while under charge of a sentry; and I should therefore say, 
that in that case also the forcing a sentry would render the 
criminal obnoxious to the penalty which the Article-con- 
tains. 


39 


The question next is, does a sentry ever cease to be a 
safeguard, and when? Strictly speaking, a sentry is al- 
ways placed in charge of something; and as the value of 
the article guarded is not taken into consideration, it would 
follow, that in all cases the forcing a single sentry is equi- 
valent in martial law to the forcing a safeguard. I hold 
that such is ihe letter of the law; and by the letter we are 
bomnd to go. for all penal statutes must be construed strictly. 

Nor does the Article say, that what is in custody of the 
safeguard must be the property of the state; from which we 
are to infer, that private property so guarded is within the 
meaning of the law, and that the object evidently being to 
prevent the forcing of a safeguard, under any circum- 
stances, as there never can be the least excuse for it, it mutst 
never be received in extenuation of the crime, that the 
guard consisted of ouly one man, or of twenty men, or 
that the property guarded belonged to a private individa- 
al. and not to the state, nor to a public body, such as a 
regiment, or mess, and the like. 

Where expressions ave clear, we have no business to 
search for motives and intentions (which at the best can 
only be guessed at) in order to bear us out in a construc- 
tion diferent from the obvious one; and as a sentry is, to 
all intents and purposes, a safeguard, T am compelled, 
though reluctantly, to come to the conclusion, that the 
forcing a sentry is within the meaning of the article quot- 
ed, 

While upon this subject, I cannot refrain from express- 
ing iny doubts as to the legality of the penalty of death be- 
ing, in the Articles of War, affixed to any crime which is 
not laid dewn to be so punishable in the Matiny Act; for 
if the king be permitted io annex that ultimate prnish went 
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to any offence, without the intervention of Parliament, I 
certainly do not see any other bounds to the exercise of 
that discretion; though that it requires to be limited, no 
person, [ should think, would feel inclined to deny. In 
granting the king permission to frame Articles of War, 
the legislature (M. A. Section XXXYV.) declares, that no 
punishment is to extend to life or limb*, for any crime 
conunitted within one hundred and twenty miles of the se- 
veral Presidencies, which is not expressed to be so punish- 
able by the Act. 

Now the forcing a safeguard is not mentioned in the Act 
at all, and it becomes therefore clear that such a guard 
being forced, within the prescribed limits, is mo¢ punish- 
able with death ; and, further, that it is not so punishable 
any where but in “ foreign parts,” which term is not, in 
India, very easy of definition, as it may mean either parts 
beyond the seas, or parts in which we Lave no possessions, 
but in which our troops act only as subsidiaries, as in 
Oude, and other places. Besides, there can be no doubt 
that by prescribing the distance within which the punish- 
ment of death cannot be applied, excepting under the ex- 
pressed sanction of the Mutiny Act, his Majesty is em- 
powered to direct its infliction in all places without these 
limits, so that the term “ foreign parts” is too confined for 
the purpose in view, as safeguards may be forced in parts 
not foreign, but yet where insurrections may exist, or 
other occurrences take place, which might make the suc- 
cessful attack of a convoy a most serious injury to the in- 
terests of the state. 

* The word éixé, as here used, being, L apprehend, a remnant of 
old barbarity, aud quite useless now, might as weil be omitted on 
future occasions. 
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It should be remembered, by the way, that nothing 
but an actual forcing of a safeguard can render the ac- 
eused party obnoxious to the penalty of death; for a mere 
attempé to force it is not expressed to be so punishable, and 
therefore no court martial can, but at its peril, in such a 
case award if. No doubt this proceeds from that negli- 
gence so apparent throughout the whole code, and which 
camot be too often brought forward into notice; but 
spring from what it may, whether from accident, or design, 
the article must be strictly followed in its present state, as 
no lesser power can in these cases, supply the omissions 
of a greater. 

T shall wind up this question by saying, that the words 
« for any crime cominitted within one hundred and twen- 
ty miles,” &c. as given in the above referred to section, 
do not apply to civil crimes only, but to every crime; and 
in like manner the present learned and acute Advocate Ge- 
neral decided, that in the eighth Section, the words “ that 
in add cases wherein a capital punishment,” &c. should be 
construed as applicable to both civil and military trangres- 
sions, though so extended a meaning was at first denied to 
it, not only by myself, but by much higher authority than 
mine. 


Section XIV. 

This Section relates entirely to the administration of 
justice, a matter too important to be finally discussed in 
so limited a space as this, and regarding which I shall not 
therefore do much more than point out the imperfect parts, 
leaving their decisive consideration to those who have 
more power, more information, and more general ability 
than myself, and hoping that ihe circumstance of their 
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being exposed to view by so hamble an individual, will nat 
he suffered to impede their amendment. 

The first Article of the above named Section lays it down, 
that the president of a general court martial “ shall not be 
the officer commanding in chief, nor the governor of, 
the garrison in which the offender shall be tried ;” but 
the second exception appears to me to he totally inappli- 
cable, in as much as it denotes a particular officer who. does 
not exist in the Indian army. We have no such person 
as the “governor ofa garrison 3’ and, moreover, il I right- 
Wy apprehend the infent of the exception, the phrase itself is 
not culy inappropriate, but a great deal too limited. 

Tconclude, that the meaning of the clause is, that the 
president shall not be the officer commanding the fort, or di- 
vision, or camp, or easfomment, in which the trial may be 
held ; for the exception to the governor, presupposes that 
every general court martial shall be held ina garrison ; 
and the object being evidently to guard against the in- 
fluence which the commandant may possess over the minds 
of those below him, the same reason exists of excluding 
the commanding officer of whatever place the court may 


assemble in: aad his Majesty, [think, meant either this or 





nothing ; else why should a goyernor be a more improper 
person to preside than any of the others I have referred 
to? Tamhiere, be it observed, arguing upon the meaning of 
the Article, and nothing else. The words are perfectly clear, 
and must, till altered, be acted upon;—that is, any com- 
muanding officer in India, not being a “ governor of a gar- 
rison,” may preside at a court martial, as far as his being 
in commaad of the place in which it sits is concerned ;and 
hence we see the commandants of forts, and the generals 
of divisions, put as presidents of courts martial, within ” 
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their respective commands, in conformity with the letter, 
but not, ] believe, with the spirit, of the rule. 

Tam well aware that the exception has always been 
acted upon strictly, and it is proper that it should, for I 
am against giving any one the power of receding from 
the words of the law ; but the words, in the present case, 
should be altered, as no person will deny the absurdity of 
excepting from any duty an officer not known in the army for 
which the rule is made! In England it is applicable, be- 
cause there are-many “ governors ;” and I remember a case 
in which a deputy governor was objected to as president, 
but in which the court properly ruled that the governor 
alone, and not the deputy governor, was excepted, though 
there can be no question that the looseness of the words 
gave then rise to a great violation of the spirit of the Ar- 
ticle. ea MSs Ae he 

Tytler thinks, that the exception to the governor was 
made under the idea, that the court might sometimes be 
assembled under his authority; but this is mere, and not 
probable, conjecture, and to India, at all events, is totally 
inapplicable : but supposing that to be the case, still, with 

_ reference to this army, the general or other officer command- 
ing the district should have been disqualified on the same. 
principle, and, « fortiori, too; for with us every general of 
division has a warrant for holding courts martial, which a 
governor, or commandant of a garrisou, never has; so 
that, view the exception as we may, it manifestly requires 
material alteration. + 

The term « Commander in Chief,” is likewise used with 
yery great and serious vagueness; and forms, in being so 
used, an additional proof (where, however, no additional 
proof is wanting) of the ignorance, or carelessness, or the 
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union of both, in respect to the nature of this army, of those 

employed, both directly and collaterally, upon the new code- 

The above term is, with us at least, applicable to ne one 

but the actual Commander in Chief at each of the three 

Presidencies; and all other heads of divisions, armies, &c. _ 
have a subordinate denomination; such as Commander of 

the District, Commander of the Forces, and the like, but 

are never recognized as Commanders in Chief. 

Yet in the second Article of the present Section, which 
gives authority for the holding of courts martial ové of our 
dominions, it declares, that the president shall not be the 
oficer commanding in chief ;—evidently meaning the 
officer commanding the troops where the offender shall be 
tried, oué of the King’s and Company’s dominions and 
territories, (as in Ava, for example ;) because it would be 
impossible for the Commander in Chief at the Presidency 
to be on the spot; and to him, therefore, the disqualification 
cannot allude. 

The tenth Article says, that no sentence of a regimental 
court martial must be carried into execution until confirm- 
ed by the commanding officer, or the governor of the 
garrison. Now were this rule adhered to, such sentences 
as the commariding officer had not the power to confirm, 
(punishments exceeding three hundred lashes, for exam- 
ple,) would go unconfirmed altogether, for want of a gover- 
nor of the garrison, he being the only other person authoriz- 
ed to confirm them, and being at the same time a nonentity 
in India. It is true, there is a local regulation, which ob- 
viates this difficulty; butis it not very objectionable to in- 
sert in a body of laws, which cught to be remarkable for 
their conciseness and perspicuity,either commands, or excep- 
tions, or penalties, which cannot be attended to, and which,. 
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as mere dead letters, are at once burdensome and weaken- 
ing to the whole mass? , ; 
Article VIII. of the above cited Section, declares, that 
in,certain instances, an officer may be sentenced to lose the 
whole or a part of his rank, in the army, and in the regi- 
ment, battalion, or corps, to which he may belong. It is 
partly amusing, and partly provoking, to see so mach parti- 
cularity made use of, where so little is required, while so 
much negligence is manifested where exactness was indis- 
pensible.,. The yords battalion and corps are superabun- 
dant, because an officer has not any separate rank either in 
a battalion or a corps (as distinct from a regiment,) and he 
consequently cannot lose that which he does not possess. 


SECTION ué sup.—ArticLE XVII. 
« No commissioned officer shall be cashiered or dismiss- 
ed from the service, excepting by an order from the Court 
. of Directors of the East India Company, or by the sentence 
of a general court martial, approved by some person hav- 
ing due authority ; but non-commissioned officers may be 
discharged as private soldiers, and by the order of the co~ 
jonel of the regiment, or by the sentence of a regimental 
court martial, be reduced to private centinels.” 

It is superfluous to say, that no commissioned officer 
shall be cashiered excepting by (mentioned as ove of the 
means) an order from the Court of Directors ; because that 
court has not the pawer to do more than dismiss an ofliccr 
in asummary manner. It cannot cashier him, nor can the 
king himself do that, nor can any thing in fact but the con- 
Sirmed (not * approved,” as confirmation may not always 
follow approval,) sentence of a general court martial. Nei- 
ther can any non-commissioned officer, nor even soldier be, 
with us, discharged by the “ colonel of the regiment,” nor 
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yet hy the sentence of a regimental court martial, nor by 
any authority but that of the Commander in Chief; for 
where the general officer of the division takes this measure 
upon himself, it requires for its completion his Excellency’s 
confirmation. 7 

The latter part of the Article brings me into a subject 
never hefore, I beheve, discussed, but which had hetter 
be brought into notice now, as it involvesa very common 
practice, for which I cannot find due authority. The arti- 
cle winds up by saying, Uhat non-conmissioned ollicers may 
he reduced to private centinels, and the position I am about 
to maintain is,—that they cannot be suspended. There is not, 
throughout the Articles of War, even a shadow of authori- 
ty for the practice ; and while the clause last quoted, lays 
down the punishments to which non-commissioned officers 
ave liable, we do not find suspension enumerated among 
them. So, they are particularly adverted to in divers other 
‘articles, but in no single instance is the penalty of suspen- 
sion annexed to the commission of any offence. 

Suction XVE. 

The first article of the sixteenth Seciion commands, that 
* when any commissioned officer shall happen to die or be 
killed in the service, the major of the regiment or battalion, 
‘or the officer doing the major’s duty, shall immediately se- 
cure all his eflects or equipage, then in camp or quarters, 
and shall within one month after the death of the officer, with 
the assistance of two other officers not under the rank of 
captain, to be appointed by the commanding oflicer of the re- 
giment, or battalion, make an inventory thereof, and trans- 
mit that inventory, together with an account of the debts 
and credits, tothe office of Military Secretary to the Go- 
vernment of the Presidency to which such officer belonged.” 
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The foregoing is another of those rules, and on a subject, 
too, by no means unimportant, which is rendered almost 
entirely inapplicable, on account of the terms in which it 
is couched ;—terms which Government itself is compelled 
to disregard, and which the least possible degree of know- 
ledge of the peculiar structure of this army would have 
prevented from rendering the Article nugatory. It is not 
often that a major is present with a corps, unless he com- 
mands it, and, excepting on parade, there is no such person 
as anacting major ; so that where the major happens to be 
absent, the “ officer doing his duty” isa mere non-entity. 
But let us admit, that the senior captain (though no provi- 
sion to that effect is made) may answer the purpose, the 
Article goes on to say, that he is to be assisted by two 
other officers not under the rank of captain, and here no 
case whatever is excepted; so that where two captains are 
not to be had, (and how frequently must that occur !) 
the rule must either be broken through, , without com- 
petent authority, or the deceased’s effects remain neglect- 
ed. 

The fact appears to me to be, that, throughout the code, 
the eye of the framer has been fixed entirely on the King’s 
army, as far as respects the number of officers ; and in the 
present instance, especially, the duty thrown upon the major 
is analogous to that which he has there to perform, but 
quite anomalous with reference to the state and constitution 
of the Company’s army. To get over the difficulty, which 
soinaptly worded an Article presented, the Government is- 
sued a general order (Noy. 25, 1824,) declaring, that the 
XVI. Section of the Articles of War “ by no means pro- 
hibited the assembling of committees in the usual manner, 
on the decease of an officer, and that such committees are 
therefore to be invariably assembled.” 
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The order goes on to say, that it is after the usual pro- 
cess by the customary committee, that the inventory, &c. 
are to be transmitted to the Military Secretary. Speak- 
ing deferentially in opposition to so high an authority,. 1, 
must nevertheless declare, that snch au interpretation is 
altogether illegal, and it may prove so yet upon trial ; for 
if an executor should happen to be dissatisfied with any 
thing that is done by a committee agsembled in the usual 
manner, my opinion is, that he may have his action at law 
against them, and against the commanding oflicer, and 
even the Military Secretary himself, for directing any pay- 
ments; because the committee has not been the only one 
authorized by the Article of War, and because the order 
of Government is not of sufficient authority to coutravene 
that Article. The latter is just as explicit in its terms as 
any thing of the kind can be rendered ; it is inapplicable, 
certainly, but the words in which it is couched will not 
bear more than one interpretation. It distinetly ordains 
that.a process different from the former one shall be gone 
through, and it thereby annuls the old one; for the maxim 
in law is, that, on the same subject, the latest law abro- 
gates all former ones, by merely substituting others in their 
place-—/eges posteriores priores contrarias abrogant. 

The Article under consideration directs, that the major 
shall imediately secure the deceased’s effects; and this 
means that he is to do it of his own accord, without wait- 
ing for the appointment of the two captains, who. may be 
ordered to assist him in the final adjustment, at any time 
within the course of one month after the death of the officer. 
Now the Government order directs, in the very face, as. 
I think, of the Article, that the ordinary committee shall 
immediately assemble, and proceed to sell perishable arti- 
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cles, pay bazar debts, and the like, though the major may 
be on the spot, and though he alone is authorized to ‘se. 
eure the property imstanfer. A new regulation is made, 
differing toto cdo from the old one; and yet an inferior 
-authority to that which made the former, pronounces that 
> it does not interfere with the latter, and directs that this 
shall still continue to be acted on, and consequently (for 
both cannot be practised,) that the commands of the 
higher power shall not be put into perfect operation. 

The Guvertment order is without doubt the best of the 
two, as it alone is feasibte in all cases; but it is not be- 
eause a better rule can be made than that which has been 
made, that the less is to overrule the greater; nor are the 
Judges themselves permitted to alter the laws, albeit they 
frequently see good grounds for altering them, and could 
much improve, if they dare but remodel them. It were easy, 
I conceive, to direct a contiruance of the old custom, 
pending a reference to his Majesty on the subject; but to 
say that an order so plainly worded does not annul that in 
the place of which it is substituted, is {o say that (in resem- 
bling caves) the general order of to-day, does not render 
nugatory the one of yesterday, unless it actually mentions 
that ail foregoing ones on the same subject are to be con- 
sidered null and void. Those words are frequently in- 
serted, ‘but they are not at all necessary, because it is a 
matter of course that the latest order is the most poten- 
tial, ana that since two opposite ones cannot exist toge- 
ther, the old must necessarily give way to the new. ~ 








T have not perceived any other part of the Articles of 
War to which I have deemed it essential to attract supe- 


rior attention ; and having thus to a certain degree eilect- 
02 
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ed the object I originally had in view, J shall conclude this 

unpretending work by offering a few remarks (which 1 may 

not have a better opportunity of publishing) on certain 

points connected with courts martial, on which a ditler- 

ence of opinion exists, and which loudly call for the deci-. 
sion of the legislature. 

Of these unsettled points, unsettled so far that they are 
liable to be differently decided by. every..new authority, 
one of the most important is the right of Challenge ; and 
it is a strange, and indeed areproachful, circumstance, that 
what is deemed so essential to the purity of a jury, and to 
the perfect fairness of a trial, before a civil court, should 
not be noticed by Parliament in the laws enacted for the 
guidance of courts martial. I know not upon what au- 

thority even our limited right of challenge is admitted ; but 
T kuow that it oughé not to be upon a less authority than 
that of Parliament; for if it happens to be on that of the 
King, or of the Commander in Chief, it becomes extreme- 
ly mutable; and if it rests, as I apprehend it does, upon 
analogical reasoning, it is less satisfactory stil], becauso 
what one temporary power may consider warrantable, 
another may not; and as I have myself known the right of 
challenge contracted and extended at different periods, and 
moreover as our best writers are at variance on the subject, 
I consider myself borne out in saying, that no authority 
but that of Parliament can be quite conclusive or satisfac. 
tory on a point of such great importance to every one con- 
cerned. rs 

Tt seems to be a settled rule, (however it came to be set- 
tled,) that before a general court martial, peremptory chal- 
lenges are not to be allowed 3 and as their inconvenience 
would be extremely great, and the exertion of the privilege 
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detrimental to the ends of strict justice, I consider the rale 
as a very unobjectionable one, and one that cannot tend 
to injure the prisoner. If, however, the refusal of such _ 
challenges is arbitrary, if there is no law to sanction it, if it 
ais merely a matter of expediency, as I assume it to be, no 
doubt a court martial ought not to be too scrupulous in 
examining into a challenge with cause ; and although 
writers on the subject confine themselves to the cnumera- 
tion of such causes only as in civil law cannot be overruled, 
yet I conceive that in military courts the principle should 
be extended ; and that as mere points of honor are frequently 
tried there, so the objections to members should be decided 
upon accordingly, and not always be deemed invalid, be- 
cause they do not happen to be such as in a civil court 
would remove a juror. : 

There can be no doubt that if individual feelings alone 
were consulted, the person challenged would invariably 
withdraw, whether the cause proved legally sufficient for 
the purpose or not; and the court should never interfere 
to prevent his retiring, unless when his so doing would 
reduce its members below the minimum ; for let him 
vote as he may, he is liable to suspicion, and must, therefore, 
feel himself in a most painful situation, in which it were 
mere, and somewhat refined, cruelty unnecessarily to keep 
him. Considering it settled, however, that custom has 
now formed the exclusion of peremptory challenges into a 
law, and that the removal of a member cannot be demand- 
ed by either party, (for the sight of challenge, as far as it 
extends, is mutual,) unless good legal cause is shown, I shall 
proceed to discuss a point of the greatest importance, con- 
nected with the general question, and that is--the liability 
of the President to be challenged like the rest, 
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The practice now is, though it is far from being imme- 
morial, not to allow of that officer’s being challenged on 
any account; and the reason for thus shielding him is un- 
deniably the weakest that ever was urged for taking away 
a most valuable* privilege. It is---because he is specially- 
appointed by the person ordering the convention of the 
court. It is seldom that a Commander in Chief can have 
any personal interest in the result of atrial, and seldomer 
still that he would suffer his feelings to get the better of 
his duty ; but this is a most dangerous argument to go up- 
on, in the case of a law which may affect life and death, 
and which at all times has much to do with reputation ; 
because it presupposes the infallibility and perfection of 
human nature, and the wisest legislators have been care- 
ful to leave as little as possible to individual power, in all 
cases of a legal nature. I never heard one good argument 
in favor of the fast obtaining, but pernicious, practice of 
excluding the president of a court martial from the opera- 
tion of the tight of chaltenge ; and I have made enqairics 
from those who, 1 supposed, could give me a good reason, 
if any such reason existed. The two that T have heard of 
are, the one above mentioned, which is perfectly puerile, 
and the inconvenience which might often rise by the de- 
lay caused by a new president being appointed. These 
two reasons I shall consider seriatiin. 

First, if it were impossible for the Commander in Chief 
to appuint a prejudiced man as president, then indeed the 
reason would be forcible; but how can his Excellency tell 
what any officer’s feelings may be towards the prosecutor 
or the prisoner, when he judges of his fitness solely by his 
revik, andis generally without the means of ascertaining 
his sentiments? The chosen president may be the most 
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tlecided enemy of one of the parties, who alone can know 
the fact, and who is yet not permitted to displace him from, 
the most influential situation in the court---no matter how 
strong his cause of challenge may be, or how irresistible, if 
applied to an ordinary member. 
” Is it not perfectly absurd to say, that causes of challenge 
which cannot be overruled, which the court has not the 
power to, which it dave not, reject, in the case of amem- 
ber, are to be nugatory the instant they are applied to the 
president, to whom they ought a fortiori to apply? Tyt- 
ler says, and no one dissents from him, that two causes of 
challenge impossible to be overruled, are, the charge of cor- 
ruption or bribery, verified by competent proof ; and malice, 
or hostile enmity, expressed by word or deed, against the 
prisoner. Now suppose either of these, especially the last, 
to be provable against the president, am I to be told, in 
the face of the law of England, in the face of justice, and 
in the face of mercy, that the warrant of the Commander in 
Chief is to protect him in his seat against all such proved 
disqualifications ? I am sure that every Commander in 
Chief would shudder at such a view of the wrong he might 
innocently be led to commit; and yet it is one which he may 
commit frequently, though even if it be but of rare occur- 
rence, is it not better that ninety and nine prejudiced men 
should be removed, than that one should be forced upon 
the prisoner, because of the inconvenience which would at- 
tend the substitution of another ? . 
Suspicion of prejudice, and the previous expression of an 
opinion on the case, are considered two. of the, most valid 
causes of challenge that can be urged; and yet neither of 
these can be applied to a president, because he happens 
to.be named in the warrant. There is an instance within 
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my own knowledge, of an officer in that responsible situa- 
tion, who was obnoxious to both these objections ; and 
doubtless the same thing has frequently occurred before, 
and will frequently occur again, while such a rule cox- 
tinues to be practised. 

Yn an argument of this kind, all possible cases must be 
taken into consideration ; and 1am not to be answered, that 
certain events are not likely to occur; because, if they 
should dcciir, how, I ask, are they to be rectified? Ihave 
known greater inadvertencies committed than what would 
be comprised in the appointment, as president of a court 
martial, an officer who had previously sat on the court of 
enquiry connected with the cause about to be tried, and 
yet it seems such a president could not be challenged. In 
fact there is no cause of challenge which will not as often 
apply to a president as to any other member ; and therefore 
the protection said to be thrown over him by the warrant, 
may be often productive of the most serious injustice. 
Nor is it impossible that a Commander in Chief himself 
might have an interest in the trial, and might he deprav- 
ed enough to act accordingly, and to nominate a presi- 
dent whose opinion he knew corresponded with his own. 
1 say that such a thing is not impossible, especially in cases 
of a political nature ; and, as far as it can, the law provides 
against possibilities. 

But I am greatly at a loss to know upon what authority 
this modern rule in favor of the president has been introduc- 
ed, I cannot in the law of Englend find any thing analogous 
to it; for it is nothing to say that a Judge cannot be chal- 
lenged, because the rule will not apply to the members ofa 
court martial, who are only jurors at the time of challeng- 
ing; and if it will not apply to all the members, it will not 
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apply to the president, who in no way differs from the rest, 
save in name. Indeed, it appears to me that swearing in the 
president defore the option of challenge is given, is like 
constituting him a judge at once, and presents an anoma- 
ly not easily reconciled; for suppose that the court has 
“subsequently to deliberate on the validity of a challenge, 
the president will be acting and voting on his oath, while 
the rest will be unsworn, or in other words, be will be per- 
sonally constituted, while the courtis still in a state of non- 
formation. See 
But if I cannot find even an analogical authority for the 
new rule in the law of England, I am equally disappointed 
in my search among the books which have been written 
upon military law ; and am inclined to think that so serious, 
and, as I think I have shown, so unjust au innovation, has no- 
thing but the ipse dixit ofsome Judge Advocate General, up 
to which to trace its origin. Jt will be a very insufficient 
argument, indeed it will be rather a palliation than an argu- 
ment, to say, that in any very flagrant case, the president 
would no doubt be changed, upon a representation being 
made to the person who appointed him; because the chal- 
lenge is either a right, or it is not ; and in either case, it 
must be obvious that such a mode of proceeding would be 
improper. = 
The second point is the alleged inconvenience of suffer- 
ing a president to be challenged ; and this reason, I trust I 
shall be able to show, is just as futile and untenable as the 
other. Ina the first place, jt might easily be ascertained 
from the parties to the trial, whether they would make any 
objection to a particular president, and that is a process 
which would not give rise to either trouble or delay. This 
is so feasible a plan, that to mention others, not so good, 
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will be superfluous ; but another is, that a blank warrant 
might be taken by the Judge Advocate inte court, and 
(upon the ‘president’s being objected to, with sufficient 
cause) filled up ixstanter with the name of the next i 
seniority. The only inconvenience attending this would 
be the equalization of votes, perhaps, in a subsequent stage : 
of the proceedings; but as the necessity would seldom 
arise, a challenge to any member being of rare occurrence, 
and as there would still remain, when it did, the addi- 
tional chances of there not being an equality of votes, I 
should not think that so slight an inconvenience should be 
allowed to prevent so loudly called for an innovation—if, 
indeed, that can be termed innovation, which would be in 
fact a return to a former practice. 

Unfortunately, as I have already observed, we have not 
the right of challenge acknowledged in the Mutiny Act, 
nor is there any authority for it which a power inferior to 
Parliament could not supersede ; but as on all hands it is 
agreed that a challenge of some kind is allowable, the dif- 
ference of opinion relating only to the extent of the privi- 
lege, and as analogy, at any rate, renders it into a legal 
right, so I hold it to be, guoad hoe, illegal to put an oflicer 
as president, who is not as unexceptionable in the eyes of 
the parties, as are all the rest of whom the court is com- 
posed, and each of whom is, and ought to be, omni excep- 
tione major. There is not only no law, but there is no 
sufficient authority, for the injurious privilege bestowed 
upon the president of a court martial; and I even maintain 
that itis not of duration enough to entitle it to plead cus- 
tom for its use, or to be exalted into the rank of a prece- 
dent. The party tried, in particular, must have his defen- 
sive efforts in a great degree paralyzed, and those hopes 
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which ought at such a time most strongly to support him, 
destroyed, by seeing an enemy, perhaps a rancorons.one, 
in the principal of his judges; and even the prosecuting 
party (whose character is frequently as much at stake as 
that of the prisoner). must be reft of a great portion of his 
confidence and presence of mind, by perceiving in the chair 
of the president, a man against whom he may have the 
strongest objections; whom he may know to have previ- 
ously expressed an opinion unfavourable to himself; who, it 
may be, has. not even the delicacy to:conceal his prejudice 
from the eyes of the court; and whose consenting to sit, 
though he feels himself to be biassed, is, to the party likely 
to suffer, an alarming proof of the absence of fine honourable 
sentiment, and a sad surety of eventual injustice. 

In. what I have here said of the necessity there is, both 
in law aid in equity, for the president to be included in the 
option of challenge, I hope to be opposed, if opposed at all, 
by something better than an argument built upon mere ex- 
pediency ; because if part of an original right must be taken 
away, it will be some sort of satisfaction at least to have 
a good sound reason for it; a reason in support of which law 
can be quoted; one to which justice. will assent.;. and one 
which shall be merciful to the party on his trial. _Ne-such 
reason have I ever had the pleasure hitherto to. hear 5 and 
whether such a one cax be given or not, I should hope to 
have the concurrence of every reader in the opinion, that in 
whatever the right of challenge, before a court martial, 
really consists, it ought to be strictly defined inthe Mutiny 
Act, and thus at once be ascertained and acknowledged. 

On that occasion, if it ever-come to pass, I hope that the 
following part of the same question will not be passed over 


without being equally provided for with the other. I ad- 
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vert to theright of challenge before courts martial, inferior 
to general ones, and on which I cannot close this argu- 
ment without recording my individual sentiments. Yam 
aware of what has been the practice in this army, and what 
is now the practice, conformably with a rule laid down by _ 
the Marquis of Hastings, and one which, attempting to 
reconcile the conflicting opinions, confessed the existence 
of the right, while it endeavoured to veil it by the manner 
in which its exercise was directed. Heretofore the practice 
of allowing challenges was universally established in the 
Bengal army; but the subject having come under discus- 
sion, it was at length ordered by his Lordship, that the 
right of challenge should not be given in opencourt;but that 
the prisoner should, before appearing there, be inform- 
ed of the names of the officers composing it, and asked 
if he had any objection to make. IY have never heard 
denied the fact of Lord Hastings being the very first mili- 
tary lawyer in England; and his remarks on general 
courts martial here were rendered at once.perspicuous .and 
dignified, by the clearness and depth of his ideas on the 
subject, and the force and elegance of the language in which 
they were conveyed. He was sometimes led into incon- 
sistency by his great desire to pardon the condemned; but 
although he was, no doubt, for the good of military disci- 
pline, too much under the sway of one amiable propensity— 
“the one sweet weakness, to forgive”—yet, taken all in 
all, his decisions on the many cases which came before 
him, may always be referred to as excellent guides, and 
most insiructive lessons, in martial jurisprudence. 

But certainly the before-mentioned settlement of the 
question on the right of challenge before inferior courts 
martial, cannot be adduced in support of that character 
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for legal scrutiny and penetration which all must concede 
to him ; because it is evidently a clumsy attempt to re- 
concile two opposing difficulties, one of which ought to 
have been totally destroyed, and the other adopted as the 
future rule. As it now stands, the right and the justice of 
* such challenges are admitted, and yet the proper exercise of 
the privilege is denied ; and that, too, without any thing 
being gained by it, for the prisoner may object in his pri- 
son-house just as well as in court; while it carries with it 
this illegality;. or anomaly at the least,—-viz..that the com- 
manding officer, and not the court, has to decide upon the 
validity of the challenge, and, in a word, that the law is 
entirely lost sight of, which constitutes the court the sole 
decider upon the unexceptionableness of its members. 

For my own part, I cannot imagine why the former prac- 
tice was abrogated; for it hardly ever occasionéd the 
slightest inconvenience, as a native very rarely has any 
challenge to make, (I have seen some hundreds brought 
before a court martial, both general and inferior, and never 
yet heard an objection offered,) and still more rarely is a 
native court inclined to admit it ; so that expediency could 
not he pleaded against a rule which never proved inexpedi- 
ent, and no principal of law could be adduced against that 

¢ which was founded in Jaw, and in the very best part of the 
law of England. - 

It is said, and laid down, I believe, as a maxim, that 
omnia mala exempla bonis principiis orta sunt ; butt 
am greatly at a loss to know upon what good préneciple 
the present bad precedent was established, asthe good 
principles are all upor the side which it opposes, and as 
even the high authority which directed so novel a mode of 
exercising the right, did, ipso facto, acknowledge the right 
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itself, or else there would not have been any need of con- 
trivance for the purpose of letting it operate, as it were, 
invisibly. Tam not aware of any reason for allowing chal- 
lenges before a general court martial, which will not apply 
with at least equal force to an inferior one; and when we 
come to consider the serious extent of corporal and other 
punishments, which the latter is empowered to award, it 
must be acknowledged that the taking fromthe prisoner 
his ‘only safeguard against prejudice, upon no better a 
ground than the apprehended inconvenience of its use, is 
clogging justice with expediency to a most cruel and alarm- 
ing extent. My opinion decidedly is, that there is a greater 
probability of prejudice existing in a native regimental 
court martial, ‘than in any general one, because the officers 
composing the former are certain, from being on the spot, 
to be informed of all the particulars of the case long before 
it comes judicially under them; and as they do not under- 
stand nor feel the importance of the English law exhortation, 
to come with an unbiassed- mind to-the judgment«seat, and 
to discard as unauthentic all: previous information, and 
every thing but what fairly comes out in evidence, I am 
persuaded that they frequently enter the court with their 
minds quite made up, and that the prisoner is often aware 
of the pre-determination to acquit or condemn him... « 
I am confident, and I have some reason to be so, that a 
native officer could not bring himself to give credit to tes- 
timony which was contrary to his own knowledge of the 
circumstances ; and where that knowledge is possessed, it is 
usually acted upon, in preference to what may be acquired 
in the legal manner; and as some proof of this I may men- 
tion, that I have myself heard a native officer, and more 
than one, give that knowledge as a reason for not believing 
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the witnesses ; and in adherence to that principle, the verdict 
has been in direct opposition to what has been proved in 
the ordinary way. And I have had occasion often to no+ 
tige the: same variation, the same diametrical opposition, 
between the finding and the evidence, in my official exami- 
“nation of minor courts martial proceedings, and have al- 
Ways accounted for it in a way which experience had 
taught me was not far from being infallible. 

It is very rarely, indeed, that a general court martial is 
prejudiced against either of the parties who: appear. before 
it, because the members composing it are usually called 
together from various parts, and, in all ordinary cases; have 
no idea of the crime they are to decide upon, until they ac- 
tually hear it read in court; but this is not the case with a 
regimental tribunal, the members of which are sure to 
learn the particulars of every case, and almost equally sure 
to prejudge it; for it is in human nature to form an opinion 
on the.first information that is received of an event, and it 
requires a superior degree of understanding to enable a 
man who knows a great deal, to act as if he knew no- 
thing, ctentots © f 

If it be admitted possible for prejudice to exist in a mi- 
nor court, then I say the right of challenge cannot, either 
in mercy or in justice, be withheld; and if the possibility 
be denied, I shall be most anxious to hear the reasons which 
are deemed sufficient to warrant the negation. Very strong, 
and not very improbable, cases may be hypothetically put, 
which are calculated to demonstrate the injustice of.deny- 
ing the right in question, and one such case is the follow- 
ing. Suppose, that on.a line or a regimental court martial 
there are five members, out of which number the prisoner 
can clearly prove that two are inimical to him, and that 
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they previously uttered a hope that he might be punished, 

or a threat that he should be so; suppose, too, that the 

prisoner’s objections were over-ruled, or rather met allow- 

ed to be made at all, and that he was condemned and flog- 

ged in consequence of the decision of three members, two 

of whom were these prejudiced ones, would he in that case 
be justly or unjustly dealt with ? 

It should not be answered, that were.ap strong a.case to 
occur, the prejudiced members would undoubtedly be re- 
moved, because that consummation could only be effected 
through the indulgence of the commanding officer before 
the court assembled, (and it might not be till after that 
time that the cause of challenge came within the know- 
ledge of the party,) and because even the evident injustice 
of allowing them to remain, could not authorize the court 
to admit the challenge, if the law forbade it; and, besides, 
if a challenge could be received in one case, it must be re- 
ceived in another; and if a prisoner is allowed to, make it 
on strong grounds, he cannpt.be hindered from making it on 
weak ones, as the court must listen to him in both cases, 
though it may not in both, nor in either, coincide with 
him. I have already said, that no reason can be adduced 
for allowing challenges before a general court martial, 
which will not apply with equal force on the side of 
an inferior one ; for if prejudice or enmity can injure a 
prisoner, when it exists.in the breast of a member of a 
general court martial, can it not have the same detrimental 
effect, if allowed to reside in the. bosom of one who helps 
to compose a minor tribunal? T hold that a prisoner is not 
tried at all, if his just cause of challenge is not even listened 
to; because the proceedings are from that momenét-carried 
on sine figurd judicii, and the greatest safeguard of the 


113 


purity and justice of trial by jury is trampled upon by the 
foot of expediency. 

If an @ppeal were made from an inferior to a general 
equrt martial on account of a challenge having been djs- 
regarded, I conceive that all which the appellant should be 

. required to show, would be that his cause of challenge was 
such as the general court itself could not have overruled, 
and that on his making that point indubitable, the court 
would be bound to annal the sentence appealed from, no 
matter what. the evidence might lave ‘been’ dn the érime 
itself; because the prestimption would be, that the member 
whose enmity the prisoner proved, formed one of the majori- 
ty, and that he was guided in his decision more by his in- 
ternal feelings of hostility, than by what appeared i in evi- 
dence before him. 

To conclude this subject, I have only to say, that what- 

ever the law of the case may be, it is ‘a matter of sufficient 
importance to be decided in a future Mutiny Act, and that 
whatever the limitation of the right of challenge may be 
pronounced to be, it requires to be Jaid down by the high- 
est authority, so that thereafter it may not be violated, 
either through the misjudgment, the caprice, or even ae good 
intentions, of any individual. 

Another of the questions which are almost too important 
to be argued in so brief and hasty a manner as they must 
necessarily be here, is the vote of punishment, under which 
head I shall bring also the verdict vote, the casting. vote, 
and the consultation among the members previously to their 
giving any vote; together with any other matter which 
may present itself in tltredurse of my remarks, and which 
may properly belong to that stage of the trial. Like the 
question of challenges, this is one which most undoubted- 
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ly should be laid down in the Act of Parliament and Ar- 
ticles of War, but which is nevertheless disregarded in those 
codes, with the exception of the number required to vote 
affirmatively before a culprit can be sentenced to death. | 

“ But all which depends upon voting is so important, that 
I do not think any person will deny the necessity for which” 
I contend, of there being issued a legislative rule for the 
observance, in that respect (as well as in others of far less 
moment) of all military courts ; betitise what is the use of 
saying that a certain majority shall have a certain power, 
unless it is laid down how that majority must be formed, in 
order to render it efficient? A single vote, given upon 
wrong principles, may be that which completes the neces- 
sary number ; and the bare contemplation of such a thing 
is per se sufficient to excite in every mind a desire to ascer- 
tain the right method of proceeding; and it is with a view 
of procuring that most satisfactory intelligence for all who 
are concerned in it, that I introduce the question, Bere. I 
am myself incapable of promulgating any thing upon which 
a decision can be grounded ; but such as my ideas on the 
subject are, they shall be given ; and if they serve to elicit 
better ones than themselves, and lead to a parliamentary 
declaration on the subject, my object will be sufficiently 
answered, and it will matter little whether my individual 
notions prove accurate or not. 

As a preliminary step, we should consider whether any 
discussion is admissible among the memberg,, previously 
to their giving their votes; and as I am aware that Judge 
Advocates think differently on this point, it were well if it, 
‘too, could be adjusted by the paramount authority, because 
on it depends the value of the ensuing vote, as jadged by 
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its freedom or otherwise from bias. The obvious principle 
upon which the order of vating is laid down—from the junior 
meinher upwards—would make it appear that such discus- 
sion as I speak of was not intended; for where would be 
the utility of causing the youngest officer to vote first, if he 
cwere liable to be prejudiced by the opinion of the senior? 
He leads the way in voting, in order that he may of be so 
biassed, and under the supposition that at the time he 
votes he is not acquainted with the thoughts of his seniors; 
all of which facts militate against the propriety of discus- 
sion, and incline me to say that it slwuld not be allowed. 
Indeed I consider as very imperfect the whole process of 
this part of a court martial’s duty, and should deem as a 
great improvement the introduction of the French practice 
(or what was so formerly, though I know not if it con- 
tinues,) which would not be an innevation neither, inas- 
much as it would be nothing more than the adoption of a 
more ‘eartain method by which to attain the great end which 
the established system has in view, viz. the procurement of 
uninfluenced votes. The plan 1 allude to is that of causing 
the youngest member (and so.pn, with the. others) to write 
his vote ona sheet of paper, and, folding the part containing 
it down, to pass the sheet to the next above him. Of course 
this is done énstanéer, without any argument in the court, 
and thus it becomes extremely difficult, and might be made 
impossible, for any member to know the opinions of the rest. 

The present method of audible voting is also, in another 
point of viet, fmperfect, becaust it assumes the impraetica- 
bility ofthe older part of the court being influenced by the 
younger; and yet I cam vouch, on my own experience, that 
such is by no means‘a*fortéct idea, and that not unfrequent- 
ly the shrewdness and intelligence so ‘requisite on such 
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occasions, are more than evenly shared by the junior mem- 
bers: Tytler thinks that some discussion may be permit- 
ted, and no doubt it would, under certain circumstances, 
have its advantages ; but if there happen to be any thing 
like a party spirit in the court, such a pernicious noa- 
visher of it as argument ought not ou any account to be 
tolerated. But when I recommend, as most consonant 
with the spirit of the rule which directs the youngest 
member to commence. the voting, that,.the.xespective ver- 
dicts should be given instanter, I desire to be understood 
as wishing to leave the door still open to that species of 
discussion, which may be absolutely neceagary to enable 
the oldest as well as the youngest to come to a just con- 
clusion. Thus, where there is a doubtful point of law, or a 
discrepancy in the evidence, or a nice balance of testimo- 
ny, or the like, and one or all of which are in a long trial 
likely to occur, then such points should be very freely and 
carefully discussed, with the ‘assistance of the Judge Ad- 
vocate, and every means taken to place the matteg:in its 
truest light ; but pending agch conversation, -1. think the 
members should abstain from divulging their opinions 
concerning the guilt or innocence of the prisoner, because 
at that stage, or any time before the question is regularly 
put to them, the disclosure would be premature, and 
fraught with all those evil consequences, arising out of the 
infectious nature{of prejudice, which it clearly appears to 
me the legislature is most anxious to avert. 

Agreeably to the order in which it comogpnga practice, 
the question which should follow the above discussion is 
that respecting the vote of punishment, in tases where the 
general verdict has been against thé accused; and the 
points of dubitation in this are, whether the acquitting 
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members are bound to join in voting a punishment to one 
whom they deem innocent, and whether they are justified 
(supposing them to be compellable to vote) in awarding 
the least possible infliction, with the view of saving a per- 
son who is in their minds guiltless. 
- To decide the first question in the affirmative, it appears 
to me to be only necessary to take a correct view of the 
nature ofa court martial, and of the binding powers of 
majorities in gencral, and this I shall accordingly proceed 
to do. A court martial contains within itself the double 
power of judge and jury, ‘which, however, are too distinct 
ever to clash or mingle, but which a want of proper inves- 
tigation bas caused many intelligent persons to confuse. If 
in the course of the following argument I succeed in plac- 
ing the whole question in a satisfactory point of view, and 
in preventing more inexperienced officers from running 
into error by inadvertence, | shall have done all that I wish 
to do, #hough more; I confess, than my sanguinity leads me 
to hopé for. ; : 
The whole point is one upon which we have no /aw, for 
the opinions of Tytler, Adye, Morgan, and others, cannot 
be termed. se; although in the absence of law they are 
unquestionably good authority, when they all agree; 
‘but when, as in this case, they all differ, the question as- 
games the dangerous form of a party one, and each sub- 
sequent disputant ranges himself firmly under the banners 
of his favourite author, and maintains his opinion against 
even the-gaog convincing and disinterested adversary. 
Wherever opinion varies, practice must necessarily be in- 
consistent; and we have scarcely, therefore, the benefit of 
that authority in foregng. our judgments in the present in- 
stance. Ought those members of a court martial, who ac- 
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quit a prisoner, to. be called on to award a punishment ? 
Those who argue on the negative side of the question, 
support what they say by urging the inconsistency and ap- 
parent injustice of a person’s awarding a punishment while 
hg avows his belief that the party is innocent; and their 
opponents say, that by’ adjudging some trifling penalty, 
they will in reality save the man whom they think not 
guilty, from a punishment which their silence will only ren- 
der more severe, aud thereby defeat the very end they pro- 
posed it to attain. 

Now this is a case which, in my opinion, nothing but an 
Act of Parliament can decide; for untik that legalizes 
one or the other of the above modes of procedure, 
(though a third mode will presently be shown superior to 
both,) injustice must be done to either the king or the pri- 
soner, as often as the erroneous mode (no matter which 
of the two that may be) is acted upon by a court mar- 
tial. 3 

Tytler sets forth an instance in which*an officer may be 
subjected to the severest subordinate punishment, oh the 
non-voting principle of the minority, by the sentence of 
only one third of his judges. This is, withoat doubt, both 
In appearance and in reality, a hardship ; but, on the other 
hand, can any of the acquitting members, it is asked, say 
that the prisoner shall be suspended or reprimanded, when 
in their consciences they believe him to be innocent? As to 
the plan of Sir Charles Morgan, of giving the prisoner the 
benefit of the presumptive opinions of the -xacquitting 
members, when the condemning"ones disagree with regard 
to the extent of punishment, I consider it really too puerile 
for more than a passing notice, and should be inclined to 
treat it with great levity, were it the proposal of any Jess 
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experienced person than his Majesty’s Judge Advocate 
General. It in fact gives the acquitting members a vote, 
while it denies their right to vote, and accords to their 
silence ali the power which the law gives to the others’ 
words. Adye says decidedly, that the acquitting mer- 
~bers are not to vote for punishment, and he subsequently 
strengthens his assertion by an observation on the mode 
of voting for death. If two thirds of the court do not vote 
for the ultzmum supplicium, then the next question is, 
what other punishment shall be inflicted, which must, he 
says, be proposed to every member indiscriminately; but, 
continues he, if it should be contended that those who 
voted for death are not compellable to vote for any lesser 
punishment, in that case it shall be decided by a majority 
of the remainder, though they should happen to be but an 
inconsiderable part of the whole court taken collectively. 
From this mode of reasoning, which is, however, quite 
inadmissible, it appears that he is so decided on the sub- 
ject, that, so far from allowing the acquitting members to 
vote fur punishment, he is even against their being allow- 
ed to substitute one punishment for another—a milder for 
a more severe infliction! If we adhered to the foregoing 
opinion of Adye, it would bring us upon another difficulty, 
and there again leave us to the guidance of our own judg- 
ments ; for if a prisoner should be found guilty by a bare 
majority, of a crime for which he is liable to suffer “ death, 
or such other punishment’as the court shall award,” there 
can be no-tse “whatever in pufting (as we are directed) 
the question, “ shall the prisoner suffer death 2” because 
it must he evident that two thirds of the members cannot 
vote in the affirmative, and it therefore only remains to 
ask, “ what other punishment,” &c. which a bare majority 
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of the court, or (according to Adye) of the condemning 
members, may decide. 

T may as well, in this place, mention an inconsistency 
in the annual Mutiny Act, and Ariicles of War, relating 
te this punishment of death, and which J do not recollect 
ever to have seen brought forward before. It is enacted, 
that no sentence of death shall be passed, unless two 
thirds of the members concur therein, but a simple majo- 
rity is sufficient to find the prisoner guilty upon a capi- 
tal offence, as well as any other. Now for forcing a safe- 
guard it is declared that the prisoner shall suffer death, 
and as there is no discretion left to the court, no other pu- ; 
nishment can be awarded. If, therefore, out of fifteen 
members, eight vote him guilty, what, I am anxious to _ 
know, is to be the consequence? The Article of War is 
positive, and admits of no exception, in declaring that 
whoever shall be convicted of that crime shall suffer death. 
In the'supposed case the accused is conwicted, but another 
Jaw ordains (and likewise without making any provisions) 
that in no case shall sentence of death be awarded without 
the concurrence therein of a specified number of members; 
and thus we have a case of the greatest importance, in 
which two rules clash, and in which one of them must be 
disregarded ! I should suppose, that in the case of the safe- 
guard, there would be no occasion whatever for any question 
being put, after the regular conviction had taken place, 
because jt were superfluous to ask, “shall the prisoner suffer 
death ?” when no option fs given; and therefore I con- 
ceive, that after the verdict of guilty is pronounced, the 
Judge Advocate may at once record the only penalty 
which can be adjudged, and that in such a case thé con- 
currence of an extraordinary majority is not indispensible. 
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At all events, it is an important question; but as it does 
not buluwy (o the Company’s Mutiny Act, T merely throw 
jt out here for the notice of others, and shail wow return 
te the original subject of the vote of punishment. 

Tytler supports his opinion, that every member shoul 
vote on the question of punishment, by maintaining that it 
is consonaut to reason, and material justice ; but neither 
of the authors can quote the Zar, because the law is 
silent on the subject:—neither cu call in exs/om io his 
aid, because on this point castom is known to vary; and 
we are therefore left as'a person in a ditch might be 
supposed to be after two people, one upor each side, 
to pull hin ont! 
in thislight. Wf we 


had heer using their best endeavor 

To myself the business appea 
condemn the person’ we think innocent, merely to re- 
serve a power of saitigating his panishment (as Tytler 
says we must do,) we perjure ourselves at ouce ; and if, 
after acquilling the accused, we adjudge him to be pa- 
nished, noaetter to what extent, we shall not only he n= 






consistent, but inteatioually uajust towards the king or 
the private prosecutor ; because our sole motive in so yot- 
ing must be fo lessen the prisoner’s punishment, which 
he has incurred by the commission of a erime of which, al- 
though we may have acquitted him, yet a greater number 
of officers, whose judgments are at least as infallible as 
our own, haye found him culpable. 

Tf, on the other land, we follow the opinion-of Adye, 
and withhold our vote on the question of punishment, We 
may, in fact, be adding, by our passiveness, to the severity 
of that which we dont think should be inflicted at all ; 
and thereby not only be sanctioning, but positively inere 
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ing, the punishment of a man whom we in our consciences 
believe to be guiltless. 

From this dilemma, into which we are brought by the 
contrariety of equally forcible opinions, there is only one 
way by which to escape, and that is, by taking a proper, 
view of the two different characters which, at different 
stages of a trial, every member of a court martial bears ; 
viz. the character of a juror, aod the character of a judge. 

It may be very natural for an acquitting member to do 
all that lies in his power to give a prisoner the benefit of 
his vote; and I remember an occasion on which (but I had 
given the matter very little consideration then) I myself 
declined voting on the question of punishment, and the Judge 
Advocate General deemed me entitled to be silent if E chose. 
But I am, and long lave been, entirely convinced that I was 
wrong ; because if a court can continue to act without one 
of its members, for such a reason as that, it might-happen 
that a suilicient number might decline tointerfere with the 
punishment, to reduce the remainder below the minimum, , 
and who will maintain that any act of theirs would be legal ? 
Tt is certain that when a prisoner is found guilty by the 
majorify of those who are appointed to try him, the pre- 
sumption mast be that that is the correct verdict; because 
the members comprising that majority have had through. 
out the trial the same opportunities of becoming acquainted 
with the merits of the case, viewing it on every side, and in 
all its bearings, as those have had who compose the mino- 
rity ; and although the multitade may often err, yet ina 
matter of this nature, where the sources of knowledge are 
open to all alike, and where all make the same use of them, 
and are, generally speaking, equally qualified to draw cor- 
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rect inferences, the chances unquestionably are in favor of 

the majority’s correctness, and of the prisoner’s being justly 

condemned. He is, therefore, found guilty by those whose 

egliective opinion the law has declared to be decisive in the 
_ proceedings of military courts ; and, in having so declared 

it, it presumes its correctness and justice. In that case the 
minority, by endeavouring to prevent the infliction of the 
proper degree of punishment, are obviously contravening 
the Jaw itsel{, as weil as the very principles on which courts 
martial are constituted, and which are, that the. majority 
bind the minority ; and were such not the recognized prin- _ 
ciples, nothing bat confusion would characterize the pro- 
ceedings of our military tribunals. 

The arguments, therefore, on the opposite side of the 
question, do err with respect to material justice, though 
they are right, or at least excusable, on the side of mercy ; 
but until it can be shown that the decision of the majority 
is not by law accounted the true one, and that it neither 
does, nor ought to, bind the minority; or that, notwith- 
standing they mast conccive themselves bound by it, they 
are yet at liberty to use their utmost endeavours to coun- 
teract its just and lawful effect, (and thereby, in fact, annul 
it altogether :) until, I say, it can be shown that these things 
ought to be, the adverse arguments must be shaken by 
every breath that comes from the side of justice, though 
mercy support them, on account of their tenderness, with 
all her heart, and with aM her soul, and wiih all her 
strength. 

If a majority of the court find the prisoner guilty, he is 
then deemed guilty in the eye of the law, and he instantly 
becomes liable to whatever punishment the law awards, or 
authorizes, for the crime he has committed. That such 
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finding and sentence are considered the acts of the whole 
court, and not of a portion of it, is plainly demonstrated by 





the very terms in which they are couched; for those are, 





that “the court find him guilty,” and that “ the cor! éo 
fence him,” &e. and moreover ihe recorder is prohibited 





eat a majority the 





from mentioning ky what, or by how 
questions ave carricd; and if the court should be sacanenons, 
he is virtually sworn no¢ to insert that word in the proceed- 
in 


rs. Again, the Commander in Chic, when a just cause 





fer TEappears on the record. reprimands the whole court, 
although, perhaps, scarcely more than the half of it erred, 
because what he vituperates is by him considered to be the 
act of the whole; from all of which it plainly appears that 
the minority are supposed, and are bound, to acquicser 
in the opiiioa of the majority, 

I have dwelt apon this part of the argument for the pur- 
pose of showing that the finding and sentence, the ac- 
euitial or condemnative, are the acts of the whole court, 
and not of any component part of it, and that they are con- 


sidered in law to be so, and that essential justice sanctions 





the decision. 

Let me nas crquire bow the minority ought to act under 
sich circumstances, and which will be easily perceived by 
a plain reference to the doable character in which, I have 
already said, every member of the court showd act. In 
their capacity as jurors, they are first called upon to say 
ther the prisoner is guilty or not guilty; and as soon as 
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their verdict is recorded, it becomes the act of the whole. 


court. The duty of the members as jurors then ceases; 
they assume the autborily of judges, and forthwith proceed 
fo pass sentence on the prisoner. As judges they are not 
called on to consider the question of guilt or innoceace, but 
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are to apply the law to the crime of which the offerider has 
been found guilty. as 
This opinion is, I firmly believe, supported both by law 
afd justice and if it be so, the minority must vote on the 
+ question of punishment, but on a different principle entirely 
from that of Tytler. He says that the minority ought to 
vote for ihe sole purpose of mitigating the punishment; but 
T contend that they should do so for the purpose of inflict- 
ing the proper punishment for the proved offence ; and these 
two opinions differ more, probably, in reality than they do 
in appearance. The minority having done all they honestly 
could do in favour of the prisoner, during the previous ques- 
tion, hy pronouncing him guiltless, cannot, in any view of 
the case, be justified in taking part in the sentence, with 
the sole motive of preventing the law from taking its:due 
course; but, on the contrary, they ought, and are expected, 
to go into the discussion of punishment with an entire ac- 
quiescence in the correctness of the verdict which the court 
has just delivered. It is putting the matter in a very wrong 
light to say, how cam a man decree punishment to one 
whom he cannot believe guilty? for that is not the ternfs 
on which his vote is called for. He is spoken to, in effect, 
as follows. You consider the prisoner innocent,. but it so 
happens that he is really guilty; now being guilty of such 
an offence; what punishment do you think he deserves? To 
that the acquitter replies : He does not appear guilty—say 
of murder—in my eyes; but if he really de guilty, I say 
that he should be hanged by the neck until he is‘dead. 
Such are in truth the terms on which -he votes, and woé, as 
is negligently imagined, thus :-—I say the man is innocent, 
bat yet I award him a thousand lashes. If a jury find a 
prisoner guiliy of murder, or of high treason, the judge 
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must pass the sentence of the law upon him, thopgh he 
should differ in opinion from the jury; and so in a court 
martial, the judges must pronounce sentence according to 
law, though they should not all concur in the opinion of the 
jurors ; for these two characters are, to all intents and pur- , 
poses, as distinct in a court martial, as in the court of 
King’s Bench. 

Now, I ask those whom. I am endeaeguring to. convince, 
whether a jadge “would be justified in sentencing a man to 
pay a fine of one shilling, if the jury had brought him in 
guilty of murder, merely because he happened to be ofa 
different opinion from the jury? Certainly not, and why? 
because that is not the proper punishment for the crime of 
murder, of which the man has been pronounced guilty by 
those whom the law appoints to condemn or acquit him. 
Would, then, a member of a court martial, in his judicial 
capacity, be justified in sentencing a deserter to receive 
one lash, who had been previously found guilty of return- 
ing from transportation without leave ?. .. Certainly. ‘hot, 
and why ? because death is the only punishment which for 
that crime the law has awarded. 

If, again, an acquitting member were to adjudge a con- 
victed mutineer to receive one lash, would he be applying 
the law to the crime? Were such a sentence pronounced 
through ignorance, that might in some degree excuse its il- 
legality ; but were it pronotnced with a view of screening 
the culprit from the just effects of his turpitude, it must 
then be deemed highly culpabler The members of a court 
martial should act, in their judicial capacities, as though 
they had not given any previous verdict ; for if they do not 
do this, a bias naturally arises within the breast of each to 
support his own individual finding ; and to conform to that 
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prejudice, he unwittingly loses sight of justice, and injures 
the service by permitting a proved criminal to escape a 
merited punishment. ‘ 
» When a jury knowingly undervalues stolen goods in or- 
_ der to save the life of the thief, Sir William Blackstohe 
calls their conduct a pious perjury. The same term may 
be, in my opinion, applied to the vote of punishment pro- 
nounced by a member of a previous minority at a court 
» martial, for the purpose of saving the criminal from his 
proper penalty; and in all such cakasthe scquitting mem- 
bers are positively (as a late eminent Jawyer observed, in 
the course of a parliamentary debate) entering into a con- 
spiracy—an amiable one certainly, but still a conspiracy-- 
to annul the penal part of the law altogether. 

Of all the parts of the law, says Blackstone, the most 
effectual is the indicatory ; for it is but lost labour to say, 
« do this, or award that, unless we also declare, this shall 
be the consequence of your non-compliance.”. But, eyen 
thi? declaration would be rendered ineffectual, if it were not 
to be duly followed up upon conviction, or if the endea- 
vours of the minority at acoutt martial were to prevent its 
being enforced. I conceive, therefore, that every member 
of such court is compeliable to vote on the question of pu- 
nishment, as well as on that of guilt ; that his oath binds him 
to do so, and that the law expects him; but then I consi- 
der that he is not performing that duty which the law en- 
joins, if he knowingly adjudges a punishment altogether 
incommensurate to the crime of which the prisoner hag been 
regularly convicted ; and, it may be, a punishment not sanc- 
tioned even by the law—as if he adjudged one week’s so- 
litary confinement to a person found guilty of highway rob- 
bery. 
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We are apt to confound the two duties of judge and ju- 
ror, although they are fully as distinct as when exercised 
by different persons ; bat when the law directs every 
member of a court martial to vote both on the question pf 
gfiilt and punishment, it intends him to act as a juror on : 
the first, and as a judge on the second. In the former 
ase, he takes his own opinion and jadgment for a guide; 
in the latter, he is bound to follow. the law,-where that, is 
définitive; and nothiiig® else. “Ais husincas-al as a jiidée is,. 
and his intention should be, to apply the law to the erime ; 
it remains for the approving officer to soften the rigour of 
that law, should the circumstances of the case require it, 
and not for the members of the court martial ; and when 
the acquitting members endeavour to do so, they are actu- 
ally doing that, which it is only in the power of the King 
to do, or of the person to whom that power may be dele- 
gated. 

However incredible it will doubtless appear to those 
who have not bestowed a great deal.of study.on the, Sub- 
ject, yet it is nevertheless true, that Adye, Tytler, McAr- 
thur, Sullivan, and Sir C. Morgan, have positively mista- 
ken the principles upon which members of a court martial 
are made to act as both jurors and judges; and the rea- 
sons which each of them assigns for his own way of think- 
ing, prove the truth of this observation beyond a question. 
Adye and Sullivan say there would be an inconsistency in 
an acquitfing member’s voting a punishment to be inflict- 
ed on a man he had pronounce innocent ; from which it 
is manifest thet they could not have considered the two 
duties of members of a court martial as distinct ones 5 the 
same as in most other courts of Jaw in the king gdom, where 
they are performed by dilierent persons. 
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Their being (from necessity) combined in the person of a 
member of a court martial, cannot be said, or supposed, to 
alter their nature in the least degree ; any more than poli- 
tical and military duties are altered by being combined in 
the same individual, as they often happen to be, both in this 

* country and in Europe. 

Tytler, on the other hand, says the siatitee members 
are entitled (he does not say compellable, as the fact really 
is) to vote on the question of punishment ; but he fails in as- 
signing. the true cause of their being se entitled... He says, 
it is that they may be enabled to mitigate the punishment, 
whereas it is, in truth, that they may join in awarding a 
proper and legal punishment. Nay, he errs so strangely 
as to say (almost in terms) that a member would be jus- 
tifable in returning a verdict of guilty, contrary to 
his real opinion, solely that he might afterwards .try 
and prevent the penal part of the law from being duly 
enforced! Sir C. Morgan gives a sort of hermaphrodite opi- 
nion, which was unworthy a man of his abilities ; and McAr- 
thur agrees with each of tke others, and with none of them. 

It is lamentable to observe so many able and judicious 
writers deviating so widely from the proper path, and from 
the very principle of that law which they not only studied, 
but practised. Well may we err, if they do; and for my 
own part, I-freely acknowledge, that some years ago I was 
so perplexed with the differences of opinion which I have 
mentioned, that I had no way of getting rid of the difficulty, 
but by discarding them all, ard coming, after as. much 
thought as 1 could give to it, to a distinct opinion of my 
own, on which the foregoing observations are grounded. 

On this part of my subject I have but a few words more 
to say, and these are concerning the vote of the president 
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4_-whether or not it has a casting power, in the event of 
the numbers being equally divided. This is a question of 
at least as much importance, and one on which there is as 
great a diversity of opinion, among those whose opinions are 
considered of value, as any of the preceding ones; nor do 
T enter upon it with the least expectation of being able to 
reconcile the many conflicting sentiments which from time 
to time have come under my observation. The work in 
which Lid it:most fally’ discussed tet tie ‘recent one of 
Lieutenant Colonel Kennedy, a writer of great good sense, of 
dispassionate judgment, and of clear conception: the other 
military writers take little more than a passing notice of it, 
evidently because they did not reflect upon its vital import- 
ance™. 

It is a case which does not very often occur, because the 
greatest care is taken, in the formation of courts martial, 
to prevent it ; but where a trial is of long continuance,it isnot 
surprising to find the effect of accident or indisposition be- 
ing such as to interrupt the attendance of a single member, 
itt which case, of course the number left becomes even, and 
an equality of votes thenceforward possible, and perhaps not 
rare. They who argue against the double power of the 
president’s vote, have only one plausible reason to urge, and 
that is, the right ofthe prisoner to have al] doubtful points 
decided in his faygur ; but without allowing our judgments 


* To avoid @ possible imputation of plagiarism, I may as well ob- 
serve in this place, that Colonel Kennedy has likewise entered at 
considerable length into the questiog of the vote of punishment, and 
has adopted a line of argument so exactly similar to my own, that 
it becomes imperative on me to make known, that my present opi. 
nion is the same, in every thing but in being more extended, as one 
which I made public about five years ago. 
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to be”entirely blinded by merciful considerations, let us see 
how far this abrogation of the casting power of the president’s 
vote is consonant to real justice, and agreeable to the an- 
cient and general custom of the army. 

« In the Bengal army, I have never heard it denied that the 
president's vote had the power to destroy the equilibrium of 
sentiment, until the year 1817, when it*was so decided by 
the Marquis of Hastings, on the trial of Assistant Surgeon 
Pr*** ; and I think I shall be able presently to show that it 
was then decided on erroneous, principles ¢ and insufficient 
grounds, This remark, upon the dictum of so accom- 
plished a military lawyer as our late most respected Com- 
mander in Chief, may appear to savour of levity, or over- 
weening conceit; but it is far from being in reality obnox- 
ious to either charge, for itis founded entirely on the facts 
of the case, and strengthened by my knowledge.¢f-Lord 
Hastit ings’ amiable propensity to forgive, even by straining 
a point of law to sanction his benevolence. 

Of two charges which formed the indictment, the: prison- 
erwas acquitted of the first; and, regarding the second, 
the following are the words.of the record,.as-quoted.in page 
534 of the Case-book. - 

“ The court proceeds to consider the 2nd. charge; but 
there being an equality of votes on the whole or partial 
guilt of the prisoner, and the same equality on the quantun 
of punishment to be assigned, and the 7 A. G. having de- 
elared. his opinion that a majority of voices must concur to 
pronounce judgment, the court arrest their proceedings, 
and adjourn until the further pleasure of the Most Noble the 
Commander in Chief be obtained.2  .-- --. 

And upon this, what I may call special, finding, his Ex- 
cellenzy made the following remark. 

s2 
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“Under the cireumstance of the parity of votes, the 
Commander in Chief is to consider the opinion of the 
court as an acquittal, and confirms it as such.” $e 

Now, observing the words of the above imperfect find- 
ing, one point immediately must strike the attentive reader; 
and that is, the error into which the court fell in proceeding 
to judgment, when by its own confession there was a pa+ 
rity of votes on the previous question. If the president’s 
vote was of no- greater’ foree thawethat-of ‘an iordinary 
member on the opposite side, why not stop at once on the 
question of guilty? But no; itis recorded, that maugre 
the equality on that head—the most important one, be it 
observed, of the two, even as to partial guiltiness—the court 
went into that of punishment, although the latter can bed 
ednsequence of nothing but ascertained and decided guilt, 
and although it must have known that unless consistency 
were most incredibly lost sight of, there could not be a ma- 
jority for or against the punishment, while the scales were 
balanced in respect to the conviction. 

If, therefore, the president was. not considered to ‘have 
had a casting vote, the court should have stopped on this 
side of its judicial functions, and referred the case; but if 
his vote was deemed of sufficient force in the first instance 
to warrant, in the opinion of the court, or the Judge Ad- 
vocate, the taking of the next step in the proceedings, then 
it was of equal force in thé second instance’; for it were ab- 
surd.to give that officer the power of decision on the most 
momentous question,and deny it to him on the inferior case, 
There must either, therefore, have been-on that occasion a 
question of punishment without previous conviction (a mon- 
strosity in the English law,) or a due conviction without any 
punishment ; and such is the case upon which Lord Hastings 
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abolished what I believe to have been a general rule, and 
what has again become one, by the decision of the prevent 
Commander in Chief, the Honourable Sir Edward Paget. « 
This decision arose ovt of the tial, in July or August 
1824, of private Neal of H.M. 44th Regiment, on a capital 
*charge ; and I therather adduce the case here, as it involves 
another circumstance of an entirely novel nature. The 
court became redaced to an even number, and, not know- 
ing, or at least not being certain, I suppose, what course 
to pursye in the event-of a parity of votes, it took upon it- 
self to discharge the junior member from the duty, and 
thus by a greater reduction of the number, got, as they ima- 
gined, clear from the apprehended difficulty. The man 
was found guilty, and sentenced to be hanged; but an act 
so contrary to all law as was that mode of dispensing with 
a member's attendance, completely vitiated the-sentence. ~ 
My situation at the time, rendered it necessary for me 
to give my official opinion; and I had no hesitation”in 
declaring that there ought to be a new trial, on the ground 
that what had taken place was, in point of fact, no trial at all, 
and that consequently the new trial would not be a second 
one, within the obvious meaning of the words which the 
Mutiny Act employs. It was referred to’ the’ Advocate 
General, and as far as regarded the law of the case, I had 
the good fortune to find that his opinion coincided with 
my own. Other considerations, however, induced the 
Commander in Chief to send the criminal to England ; and 
in general orders His Excellency declared, that the presi: 
dent’s vote was always to be considered as sufficient to tern 
the scale, in cases of an equality, and even expressed his 
astonishment that of so well known a rule the court should 
have been ignorant. ‘ 
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From. this it appears, that in the King’s army, andir 
particular in the Peninsula, the practice was what the 
above alluded to order proclaimed it; and at present.it must 
of course be observed throughout the army of India, be- 
cause it is with general orders as with Acts of Parliament 
the latest supersede all earlier contrary ones. . 

It is greatly to be lamented, however, that in a case of 
such extreme importance as that on which depends the ac- 
quittal or conviction of..a prisongr.in-falanions cases, as 
well as in misdemeanors, there should not be a clause in the 
Mutiny Act to prevent the variation of the practice at the 
will ofevery temporary authority : and in the hope of making 
the necessity of some such enactment more apparent than it 
seems at present to be, I shall proceed to examine the ar- 
guments heretofore adduced, and endeavour to arrive at 
some satisfactory conclusion from a comparative view of 
them. 

Sir Charles Morgan has decidedly pronounced, that it is 
contrary to law to give any extraordinary influence to the 
president’s vote; but then he merely utters a dictum, and 
does not go into any argument on the subject ; and he 
confines himself to the practice at the Horse Guards, though, 
as Kennedy observes, the practice in all other places was 
the reverse. Tytler is of opinion that the president has a 
casting vote, on occasions of numerical equality; but he 
lays it down as an undisputed rule, and does not think it 
necessary to give any reasons in support of his opinion. 
The sanie with McArthur, who takes for granted that it 
is the military, but not the naval practice, to decide the 
question in favour of that side on which the president may 
have voted. We cannot, therefore; meet with any..thing 
that can be called argument, either pro or contra, among, 
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the standard authorities on military law; and even Lord 
Hastings, in the already cited instance, does not, as herwas 
wont, promulge the grounds upon which he decided ; while it 
is within my own knowledge, that on a subsequent occasion 
he’ approved of, and confirmed, the proceedings of a court 

* martial, in which an equality of votes very frequently oc- 
curred, and where the questions were decided by the casting 
vote of the president. 

Colonel Kennedy argues the point at greater length than 
any of his precursors, and supposes a. very pertinent and a 
very probable case, which I shall presently adduce, to show 
the absurdity of leaving a point undecided because of an 
accidental parity of opinions. But he, as well as the rest, 
appears to me, to look at the question in too contracted a 
light, for he confines it to the sentence of the court, 
though that is of far less importance than the verdict ; 
and in the illustrative cases of both him and Tytler, there 
is no reference to the preliminary step, wanting which there 
can be no judgment. Kennedy’s case, however, is, as far as 
it goes, exceedingly apposite, and is as follows. 

“ Suppose an officer found guilty by all the members of 
a coart martial, consisting of fourteen members, -of unbe- 
coming conduct, and that on the question of punishment the 
votes were divided; or suppose a soldier found guilty of 
repeated desertion, and on awarding punishment, seven 
vote for death, and seven for transportation for life, it will 
follow, that if the president have not a casting vote, the pri- 
soner, though found guilty by the whole court, must be di¢- 
charged without receiving any punishment whatever. But 
not only this consequence must be the result, but, as the court 
cannot avoid giving an opinion on the charge, a sentence 
to the following effect must be published tothe whole army 
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—that the court are of opinion that the prisoner Lieutenant 
A. B. is guilty of the charge preferred against him, viz. for 
conduct unbecoming an officer ; or that the prisonerprivate 
C. D. is guilty of the charge preferred against him, viz 
repeated desertion—but in consequence of the court being 
equally divided in opinion on the punishment to be award- 
qi, they are prevented from passing any sentence.’ The 
officer thus returns to his regiment with a slur upon his 
professioual-character;-ead the soldier te-his, exhibitiag an 
example, that however often a man may desert, there is 
still a chance of his ultimately escaping every kind of pu- 
nishment.” 

T have altered a few words of the original respecting the 
supposed crime of the officer, which the author has taken 
to be “highly disgraceful conduct,unbecoming the character 
of an officer anda gentleman,” but which does not allow of 
the application to his case ; because that being an offence 
for the punishment of which there is no discretion left to 
the court, a guestion of punishment becomes superfluous ; 
for on his being found guilty, the specified petialty sitet bo 
annexed to it. 

The only attempt at a legal reason, which the opponents 
of the casting vote have made, is that in which they instance 
the case of the judges of the King’s Bench, with whom an 
equality of opinions leaves the case undeterminable: but in 
this reason there is not even the slightest. analogy ; for 
there is no resemblance between the judges on such oéca- 
sions, and the members of & court martial; and as, speak- 
ing of the foregoing case, my present author justly observes, 
that “it is perfectly impossible that consequences similarly 
prejudicial can ever result from an equal division in- the 
opinion of the judges ; and it may therefore be justly con- 
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cluded thet, as the cases are entirely dissimilar, the prece- 
dent drawn from the practice of the Court of King’s Bench 
is perfectly inapplicable to the practice which ought to 
prevail at a court martial.” 

“But I have already found fault with the limitation, by 
ail the writers on the subject, of the question to the award 
of punishment. Suppose the votes to be equalized on the 
previous question of the verdict ; or on any of the many 
points which are decided in a cleared court before that 
period. The president must either have a casting vote in 
all equilibrious cases or in none; for no congruous regula- 
tion could give it to him in one case, and deny it in another. 
If, therefore, he has not a casting vote at all, the pro- 
ceedings of the court may be suspended very shortly after 
their commencement, and justice be altogether defeated, in 
consequence of the absence of some indisputable. autho- 
rity. 

Holding, as I do, that the conferring a casting powér on 
the president’s vote, is most conducive to the ends of justice ; 
that, in the other event, a condemned criminal may be al- 
lowed to go unscathedss¢hat the chances are, that the 
president's vote will be as often favourable to.the prisoner 
as against him ; and, finally, that the ends of justice may be 
totally subverted by an admission of the paralyzing effects 
of equality ; I am compelled to declare, that the existing rale 
(laid down by the present Commander in Chief) is the 
most equitable that can be made; and to express my ardent 
hope, that the proper authorifies will take measures to 
have it embodied in our code of laws on a future occasion, 
so that-difference of individual opinion -may no longer be 
able to render it mutable. 
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Had circumstances not in some degree altered the inten= 
tion I onee had, of presenting the army ona future day 
with a better digested proof of my experience, I should «net 
have extended the present small work even so little as I 
have done, but confined it within the limits which its tifle 
assigns. As, however, I have now reason to believe, that 
instead of being merely a groundwork. of a more durable 
and worthy book, it will form of itself my only publication 
on the ‘subject’ of: military law; DskaiPoernpy-ndlew pages 
more in noticing one or (wo points which I have always 
had much at heart, and some of which | do not now for 
the first time bring to the view of superior authority. 

Our regular body of interpreters is an establishment, I be- 
lieve, sui generis, and one, consequently, the duties of whose 
members, or their qualifications, have never been consi- 
dered by any qwilitary writer. They were formed into a com- 
ponent part of our military establishment shortly after the 
arrival of the Marquis of Hastings ; and, as is usual on such 
occasions, the order which gave them being was so drawn 
up, that from merit alone, as evineed-by extraordiziary:pre- 
ficiency in eastern literature, might any candidate look 
forward to success. 

But it soon became otherwise, and perhaps this was 
unavoidable, though the efiect of the visible influence of 
interest, in its competition with desert, very speedily was 
to allay that ardour for study which had been excited, and 
téMeke vlK but the mere amateur linguist, relinquish a 
pursuit, in which it was évident an ignorant man might 
be as successtul as a scholar. -I do not mean to give offence 
to any one by the remarks I make, nor have [I the 
slightest personal interest in the subject : but from the cause 
already stated, an eflect occurred which was soon render- 
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ed manifest by a large majority of the appointments being 
filled by very insufficient officers. It went on in this -way 
for several years; but the inefficiency of the body had Jong 
been observed, and one of the earlist acts of Sir Edward 
Paget was to issue a remedying order, directing a genenal 
and a strict examination of every interpreter then on the 
list, and rendering an ability to pass such an ordeal a sine 
qud non in regard to all future preferments. Those already 
holding the situations had, however, one year allowed them 
to prepare for a trial, on the tssue of which their situation 
depended; and surely nothing could prove their unfitness 
more completely, nor better bear out any assertor of it, than 
the circumstance of allowing so long a time for preparation 
to those who were supposed to have been perfect on their 
first appointment, agreeably to the tenor of the original or- 
der. ithe 

The new rule caused a great sensation among those 
whom it concerned; and not only were Moonshees enter- 
tained, and our oriental languages earnestly studied by the 
actual interpreters, but the same course was adopted by a 
large number of young-efiicers, who looked forward to 
the vacancies which were expected to ensue; while several 
changes were made between adjutants and quarter-masters 
of corps, and in fact every thing done which was requisite 
to prove the necessity which existed for the reformation of 
the system. The order was good, but there occurred a 
laxity in its execution which would soon haye reduced 
to little more than a nudum pactum, had it obtained for a 
much longer period. However, in about two years from 
the date of its promulgation, an auxiliary one was issued, 
directing commanding officers to carry the old one into ef- 
fect ; and, as far as I have beén since able to observe, the 
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effect has been to give a comparatively good body of in- 
terpretets to the army, and to fix in that situation some 
most excellent linguists. 

The more strictly the orders of the Commander in Chief 
are maintained, the greater will of course be the perfection 
at which the system willarrive; but when I consider how 
difficult it is to procure qualified persons for examiners, 
and how rarely most of the regiments come near enough, 
for the purpose, to.the College.of Fast:VWilliam,.and, above 
all, how likely interest and partiality still are to interpose 
between real merit and the goal of its wishes, I cannot but 
think that something more than has yet been done is re- 
quired to insure the due administration of justice on the 
important occasions which give rise to the assembly of ge- 
neral courts martial. 

Little reflection, I should imagine, is required to con- 
vince any person of the absolute necessity there is for the 
presence of a perfect interpreter in cases of life and death, 
and in those inferior, but still most serious, cases which are 
censtantly investigated by our highest tribunal: By aperfect 
interpreter, I mean one who is not only fluent in the collo- ’ 
quial parts of Persian, Hindoostanee, and Bengalee, but who 
can read and translate them all three into English, or into 
each other, and vice versa, without any stammering, or 
more hesitation than what a good Latin or French scholar 
would require in his own department of foreign literature. 

The life, or the honor, of a man should never be left at 
the mercy of incompetent judges; and how can the best 
judge be sure to dct rightly, when placed in the hands of an 
incompetent interpreter, on whom he is compelled to rely 
for the clearness and correctness of original details, and the 
accurate developement of the most intricate examinations, 
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in which the wrong construction of a single word may com- 
pletely alter the very essence of a reply, and destroy:-the 
import of the most material evidence? I tremble to think 
that both life and reputation may, ere this, have been 
sacrificed at the shrine of an interpreter’s ignorance; for I 

- have witnessed trials which no ordinary interpreter casld 
have conducted, and at which accident alone enabled a 
competent one to be procured. 

When an interpreter is obviously unqualified to perform 
the duty imposed upon.-by-his-situation, one of the bad 
effects resulting from the exposure is, that every member 
of the court (if it be a European one) resolves to interpret, 
mentally, for himself—deeming, and perhaps with reason, 
his own knowledge superior, or equal, to that of the regular 
officer; and hence must arise various understandings of 
the same speech or sentiment, and the consequent forma- 
tion of various judgments, of which the whole cannot be 
right, and of which the probability is, that the greatest 
portion is wrong. But argument must be superfluous on a. 
question so indisputable as that regarding the necessity for 
having competent interpreters ; and the only point for dis- 
cussion can be, whether or not the regimental interpreters 
are equal to the full and satisfactory performance.of, the 
duty which the post imposes. Their oath is particularly 
strict: it does not simply bind them to interpret and trans- 
late, to the best of their ability, because that were indeed 
a most dangerous latitude to give in such a case; but it 
binds them to do so faithfully and truly, and thus pre- 
supposes their utter capacity for the task they have under- 
taken. 

_ I may safely, then, from the before-mentioned order re- 
garding thei examination, and: from other cixeumstances 
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arising out of my own experience, assume that the regi- 
mental linguists are not fit to be the channels of interlocu- 
tion in the serious cases to which I have referred; and pro- 
ceed to offer a suggestion to which I donot think there can 
bee any objection, unless it he one connected with the ex- 
pense; and as that will be but little, the objection founded 
upon it must necessarily be weak. It is, to appoint division 
interpreters on a liberal salary, not less than four hundred 
rupees per mensem, and to considesthenrattashed tothe 
Deputy Judge Advocate General of the district, and to make 
it his duty to interpret at all general courts martial, and 
to be employed, in fact, whenever the attendance of a Judge 
Advocate is considered indispensible. 

The appointment should not be confined to the officers 
of the army, but should be open to the most qualified per- 
son, whoever he may be—the same, ina word, as is the cor- 
responding situation inthe Supreme Court. Ceteris pari- 
bus, the military candidate should of course have the prefer- 
ence; but the previous examination should be the very strict- 
est which the College of Fort William could inflict, and'no 
promises of future study should-ever be taken in lieu of 
actual, instant qnalilication. 

By this means (and 1 think by no other) will interpreters 
for general courts martial be obtained, in the extent of 
whose knowledgt an acctsed person’s life will be guarded 
against all but positive testimony of his cuili; and the re- 
putation of an officer be in no danger from the misconcep- 
tion of the evidence in its detriment or support. 

L repeat ny hope, that the observations I have made may 
not give umbrage to any one. I have ceased to have any 
direct interest in the business, and considerations of huma. 
nity alone iinpel me to make a last effort in favour of essen- 
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tial justice, and more particularly of those unhappy persons 
who, whether rightly or groundlessly accused, have an un- 
doubted rigbt to the fullest protection which the law can 
afford them. 


7 « Homo sum, et humani a me nil alienum puto ;” “ 


and small. indeed, must be the candour of him who can now, 
on such a subject, suspect me of being actuated by inte- 
rested motives, though I am far from wishing to appropriate 
an undue degrec of philanthropy to myself. 

Connected with the subjeet-of interpreters is that of the 
innovation made by the existing Mutiny Act regarding the 
receiving of native evidence in all cases, on solemn decla- 
ration, if the witness should refuse to take the regular 
oath. Ihave a very low opinion of native veracity, and I 
consider them to be just.as credible when unsworn as other- 
wise, as in most instances the trath is.only to be elicited 
by a very acute cross examination, (which, by the way, 
none but a most apt linguist can effect,) but it is neverthe- 
less indispensibly necessary that something more than’ ob- 
stinacy, or caprice, on the part of anative witness, should 
be required to warrant the dispensing with an oath, espe- 
cially in capital, and-other momentous cases ; and here the 
court must look to the interpreter alone for information 
respecting the caste of the individual, and the proper man~ 
ner of preparing him to give legal evidence. It is a well 
known fact, that the ordinary mode of swearing in, is by no 
means the most binding one upon any class of the native 
population ; and [ must confess my surprise af the adher- 
ence to it of the Suprenie and other courts, the judges of 
which are, I apprehend, aware of its total inefficacy, and 
aware too that there are modes of swearing, some by invo- 
cation, and some by imprecation, which have a really ter- 
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rifying effect, if not upon the conscience, at least upon 
the superstition, of a native, and the substitution of which 
would materially promote the ends of justice. All such 
modes I take to be now sanctioned, before courts martial, 
by the clause of the Mutiny Act regarding “ solemn decla- 
rations,” because by that phrase I understand more than 
simple affirmation (as in the case of Quakers,) and enough 
to authorize the use of whatever mode of swearing is known 
to be mosé binding on the witness, whetberheshauld con- 
sent to the admipistration of the usual oath (little more 
thau a parody of an oath) or not, 

It, therefore, behoves courts martial to ascertain the 
strongest method of binding a native to utter the truth, at 
all events as far as he is questioned ; for even an English 
witness. will net act up to that part of his oath, which 
commands him to speak the whode truth, to tell adi he 
knows, whether or not the interrogatories lead to it. We 
cannot expect more, in that way, from a native, than from 
a Briton; and experience informs us that we ought not to 
expect even so much : but that should only serve.as-anaddi- 
tional incentive to- all who compose a tribunal from 
whose decision there is no appeal, to leave nothing undone 
which may tend to establish the surest criterion by which 
to judge of a witness’s veracity. It should, and no doubt 
it does, serve.to make mambers more particular ; but where 
they have, no guide save the knowledge of native habits, 
customs, and religious ceremonies, possessed by the inter- 
preter, wht light can they, hope to have thrown on their 
own, by no meaus very blameabie, ignorance of such sub- 
jects from the mind of one whose nescience is manifest, 
and who has still to learu that himself, which, long before 
he entered the court, he ought to have been able to have 
imparted to others ? 
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{ do not apprehend I am in errgr in supposing that the 
words of the Act refer to the most solemn oath or declaza- 
tion which the deponent can take, because that which may 
be deemed so in one case, may be quite worthless in ano- 
ther, and the Act would be worse than absurd if it ‘did 
not authorize the court to administer that oath which it had 
previously ascertained to be the most binding in that par- 
ticular instance. 

While upon the subject. ofwitpesses, if will not be irrele- 
vant for me to remark on the “habit whieh: the“ members 
of a court martial have, of endeavouring, by perpetual 
warnings, to prevent an evidence from contradicting him- 
self upon a cross-examination. To those who are ac- 
quainted- with the sole use and design of a cross-examina- 
tion, who are sensible that it is frequently the only method 
by which the truth can be extracted from an unwilling de- 
ponent, or one heedless of perjury, such a line of conduct must 
appear extremely unjust, and is, besides, I do not acruple 
to say, extremely illegal. Where is the use of permitting @ 
cross-examination at aJJ, if its only object, that of invalida- 
ting the examination in chief, is contravened by the inter- 
ference (ut mos est, et fieri solet) of the members to guard 
a witness against falling into an inconsistency ? A cross- 
examination is, in cases of natives where it is most re- 
quired, sufficiently fettered by the unavoidable interven- 
tion of an interpreter, which prevents that quick succession 
of shrewd and pertinent intersogatories, that is so essential 
to the attainment of the end in view ; and so often as a wit- 
ness is assisted with an answer, or reminded of his former 
deposition, so often do £ maintain is the examining party 
unjustly dealt with, and his efforts legally crippled in the 
substantiation of his case. 

u 
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Tt is not the businesp of the court to look after; or to in- 
sure, the consistency of a witness: it is sufficient that they 
judge of what is, and what is not, a contradiction after- 
wards, or that they in their own examination endeavour t 
make him reconcile such opposing statements as he may 
have happened to have made ; but to interfere in the manner 
which I have described, though that is not nearly to the 
extent which I have witnessed, is not-onty-ervel and op- 
pressive towards either the prosecutor or the prisoner, but 
utterly subversive of the ends of justice, to which truth. 
alone can unerringly lead. : 

I shall conclude this subject by an observation of Colonel 
Kennedy, in which I entirely concur, as F do in most-other 
of that intelligent and experienced officer’s remarks*, and 
which is as follows. : 

“A practice prevails at courts martial, of putting a wit- 
ness on his guard when he is likely to fall into a contradic- 
tion, and even of reading over to him his preceding deposi- 
tion. But it must be obvious that this practice entirely de- 
feats the very object and intention of a cross-examination, 
and that it is admirably adapted to the preventing a detec- 
tion of any prepared falsehood or concerted story which 
a witness might wish to impose on the court. It is at the 
same time directly contrary to the practice of courts of law. 
The members of a court martial ought, therefore, never to 
interfere during a witness’s examination by the parties, 
either by refreshing his memery, or by suggesting answers 
to him.” ‘ : 

*T trust the Coloncl will not fail to publish a new edition of his 
work, in order to reconcile it to the present Mutiny Act, and to- 
make it more a buok of reference for the.native army than for the 
King’s. Itwould then be an extremely useful compilation for refer- 
ence, 
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For my own part, I have ever been of opinion, that the 
practice of courts martial allows too small a latitude to the 
cross-examiner, when it confines him to the actual matter. 
of the examination in chief, and certainly that of the civil 

- courts is directly opposed to it. Many cases might be sup- 
posed, in which such a restriction must be quite prejudicial 
to the great cause of truth; but the following, which first 
occurs to me, may suffice for all. Suppose the charge to 
be grounded on a transaction—at_which only two people 
were present, and that both of these were adduced-as wit- 
nesses on the same side. The other party is aware that 
the first of them who may be called has given a false testi- 
mony, but he is not shrewd enough, or the witness is too 
shrewd, to discover this on the cross-examination. Well, 
the other spectator is brought forward, but-the panty fom 
whom he appears refrains from questioning him on the par- 
ticular points in which his opponent tried to catch his com- 
rade tripping, and thus_effectually deprives the adversary: - 
of his only remaining chance of eliciting a contradiction. 
It would not beso in-acourt of law, and I can see no 
good reason whatever for it#being the case.at a court martial, 

. which, in matters of evidence, is bound to be guided by the 

laws of the kingdom. - 


Revision is the last point upon which I propose to 
touch, even in the preceding cursory way ; and I include it 
in my remarks, because I have observed its principles to 
have been so frequently misunderstood, and its theoretic 
character so frequently lest sight of in its practical use, 
without the irregularity being checked by the approving 
officer, that I am fearful of the greatest injustice being in 
time the result of such unauthorized innovations. It has 
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more than once, to my own knowledge, occurred that either 
new evidence has been called in by the court upon a revi- 
sion, or that former witnesses have been examined again. 
Ineither case the illegality is obvious, and the reastn 
of the thing is, besides, against it. For’ what causes a - 
revision, but the dissatisfaction of the approving officer, 
with the verdict sometimes, and sometimes with the sen- 
tence; and from what can his dissent-erise; bat from some 
irregularity on the face of ‘the proceedings? Perhaps the 
verdict is at direct variance with the evidence recorded, 
or perhaps the sentence is inadequate to, or altogether im- 
proper for, the pronounced offence. 

In none of those cases ought the court to do more than 
re-consider the original record, because to begin fresh 
examinations falls very little short of a second trial; as, 
before revision, both verdict and sentence must have been 
registered, and are immutable by any power but that of 
the court, upon reconsideration of as much evidence only as 
they were first pronounced upon, and it ceases to be a revi- 
sion the instant a new witness is called. The meaning of the 
word from ve/ego, or its literal derivation from revideo, is 
completely against any thing more than asecond reference 
to what has already appeared ; and the whole intention of 
the legislature in permitting the proper authority to send 
back atrial for farther deliberation, being to guard against 
the ill effects of error in judgment on the part of the court, 
and of wrong deductions from recorded facts, is likewise in 
opposition to the mode of which I have here briefly en- 
deavoured to demonstrate the illegality. 

I now bid adieu, a long if not a lasting adieu, to all that 
appertains to military law; and if in the little I have ven- 
tured to say, there should be discovered any material errors, 
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I only hope that, if not leniently viewed, they may at all 
events be speedily rectified. I cannot boast of long ex- 
perience, nor of very extensive reading ; but I can say that 
[have ever felt a most anxious desire to perform well 
. those duties which have been entrusted to me, and (Mat 
that desire has led me to reflect on their nature, and to « 
enquire into their origin, with greater perseverance than, * 
doubtless, I should otherwise have been induced to do. 
Although, therefore, the toregoing pages may be imme- 
thodically arranged, and not very perspicuously expressed, 
I wish it to be believed that the opinions contained in them 
have not been hastily adopted, nor the supporting arguments 
hypercritically employed. : 


SPER Oo 


FINIS. ; 


ADDENDUM. 


~~ 


A case, which was put to me after the foregoing pagés 
had passed through the press, brought to my notice some ° 
rather important points, which, in discussing the Courts of 

“Requests, Thad omitted to include, and which I deem it 
worth while to bring forward in thie~shape,-rather than 
allow them to pass over in silence. 

The first is: Whether after a debtor, no¢ in receipt of 
any public pay, shall have undergone his two months’ im- 
prisonment, any property he may accumulate can be seiz- 
ed, or any subsequent pay, &c. taken by the creditor; or 
whether the incarceration which, in such cases, the Act 
directs, is to be considered as a full quittance and satisfac- 
tion of the claim ? 

Secondly : From whom, and to what extent, is the debtor 
to receive subsistence during his imprisonment ? 

Thirdly : Whether a person originally in receipt of public 
pay can be imprisoned at all, even if he should cease to re- 
ceive such pay, subsequently to the award of the court, and 
before the debt be levied? 

With respect to the first of these questions, I am afraid 
the clause may be construed so as to favor both sides of it; 
bat what I deem its most obvious and natural meaning, is 
that which I shall be guided by in the subsequent remarks. 
In the case of a debtor receiving public pay, the court has 
an option between awarding execution generally, and par- 
ticularly ; but where he is a person* unpossessed of any such 

* A private servant, for example; for the terms © Pay” and- 
“ Public money” must be strictly construed. 
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salary, the court has no alternative but to award execution 
generally, so that the debt may be levied by the seizure and 
sale of all the debtor’s goods. 

Now in the directions contained in the Act, as to the 
manner in which the commanding officer is to procee@ to’ 
levy the sum decreed, it appears to me that, by the gram- 
matical construction of the words, reference is had to a 
debtor in receipt of pay ; for after having Jaid down, with 
great precision, the form of procedure, even to its minutia, 
the section goes on to say : * And if-such debtor shall not 
receive pay as an officer or soldier, or from any public de- 
partment, but be a’sutler, servant, or follower, he shall 
be arrested by like order of the commanding officer, and 
imprisoned in some convenient place within the military 
boundaries, for the space of two months, unless the debt 
be sooner paid;” from which limb of the sentence it 
is apparent, that in the preceding portions provision 
was made for those only who might be in the receipt 
of public pay; and the reason of the case will support that 
construction. From this, then, it would seem that the two 
months’ imprisonment is tobe considered a clearance of 
the debt, and that it partakes of the nature of the laws in 
operation at home relating to insolvent debtors ; so that after 
he is set at liberty, the debtor’s goods cannot be seized at 
any future time, it being contrary to the intent and mean- 
ing of the Act to make him suffer both in purse and person. 

It may be here relevant to observe, that evensin the case 
of the debtor being in receipt of a public salary, the com- 
manding officer cannot, where execution is awarded gene- 
rally, touch any part of his pay, &c. in the first instance, but 
must proceed at once to the seizure of the goods, as it is 
only in the event of these not being sufficient for the pur- | 
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pose, that orders can be given for the stoppage of any 
sum not exceeding the half of his allowances. © 

The next question is: From whom, and to what extent, is 

yah imprisoned debtor to receive subsistence? And this wo 

doubt requires a Government order, as I apprehend such 
person will not be sustained in prison at the public cost. 
I am not aware what the practice is, but 1 think it 
ought to be, that the creditor should be made to allow a 
certain sum daily, or else the debtor be set at liberty, as 
the Act does not contemplate his starvation, nor yet that 
he should become a burden to the Government. 

The third question is rather more difficult, and requires 
a better authority than private opinion to say how it shall 
be determined. Prima facie, 1 should say, that if, subse- 
quently to the decrec, he is dismissed from, or resigns his 
situation, he becomes liable to all the penalties of the (pub- 
licly) unpaid class to which he is then transferred, and that 
he may consequently be forthwith imprisoned, in satisfac- 
tion of as much of the debt as may stillremain unpaid ; and 
after due consideration of the case, I see no reason in favor 
of a different opinion. There may be other points which I 
have still omitted; but as I do not profess to leave nothing 
undone, I must resign to others the discussion of all such 
matters, as they may occasionally arise. 
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